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Page 90

MR. RUNNER: Not a regulation?

MR. HELLER: The Legal Department believes that
the way that the statute's written, the Board can -- the
Board would be required to adopt a regulation in order
to implement the provisions in that statute.

MR. RUNNER: As we would have to or FTB would
have to or --

MR. HELLER: The Board of -- well, we believe
that the Board of Equalization needs to adopt a document
regulation in order to implement the terms of the --

MR. RUNNER: Who's Legal? Is Legal here? Who
has that opinion?

MR. HELLER: I am here from the Legal
Department.

MR. RUNNER: Oh, okay.

MR. HELLER: Certainly.

MR. RUNNER: I'm sorry, I'm new here, okay.

MR. HELLER: ©Essentially --

MR. RUNNER: And what basis is that opinion?

MR. HELLER: And, essentially, it just has to
do with the terms of the Administrative Procedure Act
and essentially, as far as we can tell, when you --
well, let me first go -- a regulation is essentially
just a rule of general application.

MR. RUNNER: Right.

MR. HELLER: And, so, 1f the Board's going to
basically adopt a table that every taxpayer in the State

of California that's eligible can use to determine their
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Regulations 1807 and 1828 ' Page 4 of 10

arguments and evidence in response. No request by a participant for further time to submit additional arguments or
evidence will be granted without the approval of the Assistant Chief Counsel of the Appeals Division or his or her
designee. The Appeals Division on its own initiative may also request, at or after the appeals conference, further
submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (c)(3), the Appeals Division will issue a
written Decision and Recommendation (D&R) setting forth the applicable facts and law and the conclusions of the
Appeals Division. The Chief Counsel may allow up to 90 additional days to prepare the D&R upon request of the
Appeals Division. Both the request and the Chief Counsel's response granting or denying the request for additional
time must be in writing and copies provided to the petitioner, all notified jurisdictions, and the Sales and Use Tax
Department. A copy of the D&R will be mailed to the petitioner, to all notified jurisdictions, to any other jurisdiction that
will be substantially affected by the D&R, and to the Sales and Use Tax Department.

(8} The petitioner or any notified jurisdiction may appeal the D&R by submitting a written request for Board
hearing under subdivision {d)(1) within 60 days of the date of mailing of the D&R.

{6) The petitioner, any notified jurisdiction, or the Sales and Use Tax Department may also appeal the D&R, or
any Supplemental D&R (SD&R), by submitting a written request for reconsideration (RFR) to the Appeals Division
before expiration of the time during which a timely request for Board hearing may be submitted, or if a Board hearing
has been requested, prior to that hearing. If a jurisdiction or the Sales and Use Tax Department submits an RFR
before the time for requesting a Board hearing has expired, the Appeals Division will issue an SD&R to consider the
request, after obtaining whatever additional information or arguments from the parties that it deems appropriate. If an
RFR is submitted after a jurisdiction has requested a Board hearing, the Appeals Division will determine whether it
should issue an SD&R in response. A copy of the SD&R issued under this subdivision or under subdivision {¢)(7) will
be mailed to the petitioner, to all nofified jurisdictions, to any other jurisdiction that wili be substantially affected by the
SD&R, and to the Sales and Use Tax Department. The petitioner or any notified jurisdiction may appeal the SD&R
by submitting a written request for Board hearing under subdivision {d)(1) within 60 days of the date of mailing of the
SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the recommendation in the D&R or prior
SD&R is acted on by the Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or cormrect the information, analysis,
or conclusions contained in the D&R or any prior SD&R.

(8) if no RFR is submitted under subdivision {c)(6) or request for Board hearing under subdivision {d)(1} within 60
days of the date of mailing of the D&R or any SD&R, the D&R or SD&R as applicable is final as to the petitioner and
all notified jurisdictions unless the Appeals Division issues an SD&R under subdivision (c)(7).

(d) REVIEW BY BOARD.

(1) The petitioner or any notified jurisdiction may submit a written request for Board hearing if it does so to the
Board Proceedings Division within 60 days of the date of mailing of the D&R or any SD&R. Such a request must
state the basis for the jurisdiction’s disagreement with the D&R or SD&R as applicable and include all additional
information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under subdivision (d)(1), it will notify
the Sales and Use Tax Department, the petitioner, any nofified jurisdiction, any other jurisdiction that would be
substantially affected if the petition were granted, and the taxpayer(s) whose allocations are the subject of the
petition, that the petition for reallocation of local tax is being scheduled for a Board hearing to determine the proper
allocation.

(3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of the Board hearing pursuant
to subdivision (d){(2) are parties and may participate in the Board hearing. The taxpayer is not a party to the Board
hearing uniess it chooses to actively participate in the hearing process by either filing a brief or making a presentation
at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California Code of Regulations, title 18,
sections 5270 and 5271.

{5) To the extent not inconsistent with this regulation, the hearing will be conducted in accordance with Chapter 5
of the Board of Equalization Rules for Tax Appeals (Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply
the preponderance of evidence rules set forth in subdivision (b)(2) in reaching its decision and not the burden of proof

£33
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Regulation 1828. PETITIONS FOR DISTRIBUTION OR REDISTRIBUTION OF TRANSACTIONS AND
USE TAX.

(a) DEFINITIONS.

(1) DISTRICT TAX. “District tax” means a transaction and use tax adopted pursuant to Revenue and Taxation
Code section 7251, et seq., or pursuant to Revenue and Taxation Code section 7285, et seq., and administered by
the Board.

(2) DISTRICT. “District” means any entity, including a city, county, city and county, or special taxing jurisdiction,
which has adopted a district tax.

(3) PETITION. ‘“Petition” means a request or inquiry from a district for investigation of suspected improper
distribution or nondistribution of district tax submitted in writing to the Allocation Group of the Sales and Use Tax
Department. The petition must contain sufficient factual data to support the probability that district tax has not been
distributed or has been erroneously distributed. Sufficient factual data should include, for each business location
being questioned:

{A) Taxpayer name, inciuding owner name and fictitious business name or dba (doing business as)
designation.

{B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

{E) Specific reasons and evidence why the distribution or nondistribution is questioned, identifying the delivery
iocation or locations of the property the sales of which are at issue. If the petition alleges that the subject transactions
are subject to the district's use tax, evidence that the retailer is engaged in business in the district as provided in
California Code of Regulations, title 18, section 1827, subdivision (c).

(F) Name, title, and telephone number of the contact person.
(G) The tax reporting periods involved.

“Petition” also includes an appeal by a district from a notification from the Local Revenue Allocation Unit of the Sales
and Use Tax Department that district taxes previously allocated to it were misallocated and will be realiocated. Such
a district may object to that notification by submitting a written petition to the Ailocation Group within 30 days of the
date of mailing of the notification_or within a period of extension described below. The petition must include a copy of
the notification and specify the reason the district disputes it. If a district does not submit such a petition within 30
days of the date of mailing of the notification, or within a period of extension. the notification of the Local Revenue
Allocation Unit is final as to the district so notified.

The district may request a 30-day extension to_submit a written objection to a netification of misallocation from the
Local Revenue Allocation Unit. Such a request must provide a reasonable explanation for the requesting district’'s
inability to submit its objection within 30 days and must be received by the Local Revenue Allocation Unit within 30
days of the date of mailing of its notification. Within five days of receipt of the request, the L ocal Revenue Allocation
Unit will mail notification to the district whether the reguest is granted or denied. If a timely request for extension is
submitted._the time for the district to file a written objection is extended to 10 days after the mailing of the notice of
whether_the request is _granted or denied. [f the request is granted, the_time for the district to submit a written
objection to the notification of the Local Revenue Allocation Unit is further extended to the 60" day after the date of
mailing of the notification of misallocation.

(4) PETITIONER. “Petitioner” is a district that has filed a valid petition pursuant to subdivision (a)}(3).

(5) DATE OF KNOWLEDGE. Unless an earlier date is operationally documented by the Board, “date of
knowledge” is the date on which the Allocation Group receives a valid petition. Where an error in distribution that is
reasonably covered by the petition is confirmed based on additional facts or evidence supplied by the petitioner or
otherwise leamed as a direct result of investigating the petition, the date of knowledge is the date on which the
Allocation Group received the petition.

*E %
The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from this
text.
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{6) SUBSTANTIALLY AFFECTED DISTRICT. “Substantially affected district” is a district for which the decision
on a petition would result in a decrease fo its total distribution of 5 percent or more of its average quarterly distribution
{generally determined with reference to the prior four calendar quarters) or of $50,000 or more.

(7) NOTIFIED DISTRICT. “Notified district” is a district that has been notified as a substantially affected district.
{b) REVIEW BY ALLOCATION GROUP.

(1) The Allocation Group will promptly acknowledge a submission intended as a petition. _if the submission does

not contain the elements identified in subdivision (a)(3), the original submission will be returned to the submitting
jurisdiction. The jurisdiction will have 30 days from the date of the correspondence from the Allocation Group

requesting the missing information to make a supplemental submission. {f the supplemental submission contains the
necessary elements identified in subdivision (a)(3), then the date of receipt of the original submission will be regarded
as the date of knowledge. In the event that a submission is not perfected within this 30 day period, it will not qualify
as a valid petition.

{2) The Allocation Group will review the petition and issue to the petitioner a written decision to grant or deny the
petition, including the basis for that decision. The written decision will also note the date of knowledge, and if other
than the date the petition was received, will include the basis for that date. A redistribution will be made if the
preponderance of evidence, whether provided by petitioner or obtained by Board staff as part of its investigation of
the petition, shows that there was an error in distribution. If the preponderance of evidence does not show that an
error in distribution occurred, the petition will be denied.

(3) If the Allocation Group does not issue a decision within six months of the date it receives a valid petition, the
petitioner may request that the Allocation Group issue its decision without regard to the status of its investigation.
Within 90 days of receiving such a request, the Allocation Group will issue its decision based on the information in its
possession.

(4) If the decision of the Allocation Group is that the asserted error in distribution did not occur and that the
petition should be denied, in whole or in part, the petitioner may submit to the Allocation Group a written objection to
the decision under subdivision (b)(6).

(5) If the decision of the Allocation Group is that an error in distribution did occur, it will also mail a copy of its
decision to any substantially affected district. Any such notified district may submit to the Allocation Group a written
objection to the decision under subdivision (b)(6).

(6) The petitioner or any notified district may appeal the decision of the Allocation Group by submitting a written
objection to the Allocation Group within 30 days of the date of mailing of the Allocation Group's decision, or within a
period of extension authorized by subdivision (b)(910). If no such timely objection is submitted, the decision of the
Allocation Group is final as to the petitioner and all notified districts.

(7) If the petitioner or a notified district submits a timely written objection to the decision of the Allocation Group,
the Allocation Group will consider the objection and issue a written supplemental decision to grant or deny the
objection, inciuding the basis for that decision. A copy of the supplementa! decision will be mailed to the petitioner, to
any notified district, and to any other district that is substantially affected by the supplemental decision.

(8) If the Allocation Group does not issue a supplemental decision within three months of the date it receives a
written timely objection to the decision of the Allocation Group, the petitioner or any notified district may request that
the Allocation_Group issue its supplemental decision without regard to the status of its investigation. Within 60 days
of receiving such a request, the Allocation Group will issue its supplemental decision based on the information in its

ossession.

{89) The petitioner or any notified district may appeal the supplemental decision of the Allocation Group by
submitting a written objection under subdivision (c)(1) within 30 days of the date of mailing of that supplemental
decision, or within a period of extension authorized by subdivision (b)(810). If no such timely objection is submitted,
the supplemental decision of the Allocation Group is final as to the petitioner and all notified districts.

(910) The petitioner or any notified district may request a 30-day extension to submit a written objection under
subdivision (b)(6) or under subdivision (b)(89), as applicable. Such request must provide a reascnable explanation
for the requesting district’s inability to submit its objection within 30 days, must be copied to ali other districts to whom
the Allocation Group mailed a copy of its decision or suppiemental decision (to the extent known by the requesting
district), and must be received by the Allocation Group within 30 days of the date of mailing of its decision or
supplemental decision. Within five days of receipt of the request, the Allocation Group will mail notification to the

Aok
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petitioner and to all notified districts whether the request is granted or denied. If a timely request for an extension is
submitted, the time for the petitioner and any notified district to file a written objection to the decision or supplemental
decision of the Allocation Group is extended to 10 days after the mailing of the notice of whether the request is
granted or denied. If the request is granted, the time for the petitioner and alf notified districts to submit a written

objection to the decision or supplemental decision of the Allocation Group is further extended to the 60 day after the
date of mailing of the decision or supplemental decision.

(c) REVIEW BY APPEALS DIVISION.

(1) The petitioner or any notified district may appeal the supplemental decision of the Allocation Group by
submitting a written objection to the Allocation Group within 30 days of the date of mailing of the Allocation Group's
supplemental decision, or within a period of extension authorized by subdivision (b)(810). Such an objection must
state the basis for the objecting district's disagreement with the supplemental decision and include all additional
information in its possession that supports its position.

{2) If a timely objection to its supplemental decision is submitted, the Aillocation Group will, within 30 davs of
receipt of the objection, prepare the file and forward it to the Appeals Division. The petitioner, all notified districts, any
other district that would be substantially affected if the petition were granted, and the Sales and Use Tax Department
will thereafter be mailed notice of the appeals conference, which will generally be sent at least 45 days prior to the
scheduled date of the conference.

(A) Petitioner or any notified district may continue to discuss the dispute with staff of the Sales and Use Tax
Department after the dispute is referred to the Appeals Division. if, as a result of such discussions or otherwise, the
Sales and Use Tax Department decides the supplemental decision of the Allocation Group was incorrect or that
further investigation should be pursued, it shall so notify the Appeals Division, the petitioner, and all notified districts.

{B) If the Department sends notice to the Appeals Division in accordance with the subdivision (c)2)(A) no
later than 30 days prior to the date scheduled for the appeals conference, the Appeals Division will suspend its review
and the dispute will be returned to the Department. The Department will thereafter issue a second supplemental
decision, or will return the dispute to the Appeals Division along with a report of its further investigation, if appropriate,
for the review and decision of the Appeals Division.

{C) If the Department sends notice to the Appeals Division in accordance with subdivision (c}(2)}(A} less than
30 days prior to the date scheduled for the appeals conference, the Appeals Division will decide whether the dispute
should be returned to the Department or remain with the Appeals Division, and notify the parties accordingly. If the
dispute is returned to the Department, the Department wiil thereafter issue a second supplemental decision, or will
return the dispute to the Appeals Division along with a report of its further investigation, if appropriate, for the review
and decision of the Appeals Division.

(D) Where the Department issues a second supplemental decision in accordance with subdivision (c)}2)(B) or
{c){2){C), it will send a copy of the decision to the pefitioner, any notified district, and any other district that is
substantially affected by the second supplemental decision, any of whom may appeal the second supplementai
decision by submitting a written objection under subdivision {(c)(1) within 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision (b}(9). If no such timely objection is
submitted, the second supplemental decision is final as to the petitioner and all notified districts.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal discussion where the
petitioner, any notified districts who wish to participate, and the Sales and Use Tax Department have the opportunity
to explain their respective positions regarding the relevant facts and law to the Appeals Division conference holder.
To make the conference most productive, each participant should submit all facts, law, argument, and other
information in support of its position to the Appeals Division conference holder, and to the other participants, at least
15 days before the date of the appeals conference; however, relevant facts and arguments will be accepted at any
time at or before the appeals conference. If, during the appeals conference, a participant requests permission to
submit additional written arguments and documentary evidence, the conference holder may grant that participant 30
days after the appeals conference—or-30-days-with-sufficientjustification; to submit to the conference holder, with
copies to all other participants, such additional arguments and evidence. Any other participant at the conference who
is in opposition to the requesting participant on the issue(s) covered by the additional submission is allowed 45-30
days to submit to the conference holder, with copies to all other participants, arguments and evidence in response.
No request by a participant for further time to submit additional arguments or evidence will be granted without the
approval of the Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeais Division on its
own initiative may also request, at or after the appeals conference, further submissions from any participant.

2 2
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{4) Within 90 days after the final submission authorized by subdivision (c)(3), the Appeals Division will issue a
written Decision and Recommendation (D&R) setting forth the applicable facts and law and the conclusions of the
Appeals Division. The Chief Counsel may allow up to 90 additional days to prepare the D&R upon request of the
Appeals Division. Both the request and the Chief Counsel’s response granting or denying the request for additional
time must be in writing and copies provided to the petitioner, all notified districts, and the Sales and Use Tax
Department. A copy of the D&R will be mailed to the petitioner, to all notified districts, to any other district that will be
substantially affected by the D&R, and to the Sales and Use Tax Department.

(5) The petitioner or any notified district may appeal the D&R by submitting a written request for Board hearing
under subdivision (d){1) within 60 days of the date of mailing of the D&R.

(6) The pefitioner, any notified district, or the Sales and Use Tax Department may also appeal the D&R, or any
Supplemental D&R (SD&R), by submitting a written request for reconsideration (RFR) to the Appeals Division before
expiration of the time during which a timely request for Board hearing may be submitted, or if a Board hearing has
been requested, prior to that hearing. If a district or the Sales and Use Tax Department submits an RFR before the
time for requesting a Board hearing has expired, the Appeals Division will issue an SD&R to consider the request,
after obtaining whatever additional information or arguments from the parties that it deems appropriate. If an RFR is
submitted after a district has requested a Board hearing, the Appeals Division will determine whether it should issue
an SD&R in response. A copy of the SD&R issued under this subdivision or under subdivision {c){7) will be mailed to
the petitioner, to all natified districts, to any other district that will be substantially affected by the SD&R, and to the
Sales and Use Tax Department. The petitioner or any notified district may appeal the SD&R by submitting a writien
request for Board hearing under subdivision (d)(1) within 60 days of the date of mailing of the SD&R.

{7) Whether or not an RFR is submitted, at any time prior to the time the recommendation in the D&R or prior
SD&R is acted on by the Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or correct the information, analysis,
or conclusions contained in the D&R or any prior SD&R.

(8) if no RFR is submitted under subdivision (c)(6) or request for Board hearing under subdivision {d)(1) within 60
days of the date of mailing of the D&R or any SD&R, the D&R or SD&R as applicable is final as to the petitioner and
all notified districts unless the Appeals Division issues an SD&R under subdivision (c)7).

(d) REVIEW BY BOARD.

{1) The petitioner or any notified district may submit a written request for Board hearing if it does so to the Board
Proceedings Division within 60 days of the date of mailing of the D&R or any SD&R. Such a request must state the
basis for the district's disagreement with the D&R or SD&R as applicable and include all additional information in its
possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under subdivision (d)(1), it will notify
the Sales and Use Tax Department, the petitioner, any notified district, any other district that would be substantially
affected if the petition were granted, and the taxpayer(s) whose distribution {or nondistribution) are the subject of the
petition, that the petition for redistribution of district tax is being scheduled for a Board hearing to determine the
proper distribution.

{3) The Sales and Use Tax Department, the petitioner, and all districts notified of the Board hearing pursuant to
subdivision (d)(2) are parties and may participate in the Board hearing. The taxpayer is not a party to the Board
hearing unless it chooses to actively participate in the hearing process by either filing a brief or making a presentation
at the hearing.

{4) Briefs may be submitted for the Board hearing in accordance with California Code of Regulations, title 18,
sections 5270 and 5271.

{5) To the extent not inconsistent with this regulation, the hearing will be conducted in accordance with Chapter 5
of the Board of Equalization Rules for Tax Appeals (Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply
the preponderance of evidence rules set forth in subdivision (b)(2) in reaching its decision and not the burden of proof
rules set forth in California Code of Regulations, title 18, section 5541. The Board’s final decision on a petition for
redistribution exhausts all administrative remedies on the matter for all districts.

{e) LIMITATION PERIOD FOR REDISTRIBUTIONS. For redistributions where the date of knowledge is prior to
January 1, 2008, the standard three-year statute of limitations is applicable, based on the date of knowledge. For
redistributions where the date of knowledge is on or after January 1, 2008, redistributions shall not include amounts
originally distributed earlier than two quarterly periods prior to the quarter of the date of knowledge.

22
The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from this
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(f) OPERATIVE DATE AND TRANSITION RULES.

This reguiation is intended to reduce the time required to decide the validity of redistribution petitions and otherwise
improve the process for doing so. Requlation 1828 was repealed and readopted in 2008, #-is-The readopted
requlation is intended to have a neutral impact only on the current dispute over the continuing validity of certain
petitions that are-were governed by prior Regulation 1828 (effective June 17, 2004),

(1) The operative date of this regulation as readopted in 2008 and any amendments thereto is the effective date it
becomes-affective under Section 11343.4 of the Government Code (thirty days after it-has-been-approved approval
by the Office of Administrative Law and forwarded forwarding to the Secretary of State) and i there shall have be no
retroactive effect.

~Notwithstanding subdivision (f)(3), petitions shall be

revuewed appealed and decuded in accordance w1th this regulatlcn as to procedures occurring after $hat its operative
date or that of any amendments therelo.

(3) All such petitions filed prior to July 1, 2004 and denied by Board Management must have perfected any
access they may have had to a Board Member hearing no later than 60 days after the September 10, 2008, operative
date of this regulation.

L2 3
The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ trom this
text.



STATE OF CALIFORNIA
BOARD OF EQUALIZATION

/" BOARD OF EQUALIZATION

Ay BUSINESS TAXES COMMITTEE MEETING AGENDA

HONORABLE BETTY YEE, COMMITTEE CHAIRWOMAN
450 N STREET, SACRAMENTO - RooMm 121
AUGUST 23,2011 -10:00 A.M.

1. Amendments to the Cigarette and Tobacco Products Licensing Act
Regulations

Approval sought to begin the process with interested parties to discuss
the need for amendments to the Cigarette and Tobacco Products
Licensing Act's penalties and fines regulations, and promulgate a new
regulation regarding cigarette and tobacco product transfers.

2. Technology Transfer Agreements — Regulation 1507

Approval sought to conduct a study that would evaluate the feasibility
of developing an optional percentage to reasonably estimate the fair
market value of tangible personal property in technology transfer
agreements involving prewritten software transferred on tangible
storage media pursuant to subdivision (c)(10)(C) of sections 6011 and
6012 of the Revenue and Taxation Code.

3. Proposed amendments to Regulation 1807, Petitions for Reallocation
of Local Tax, and 1828, Petitions for Distribution or Redistribution of
Transactions and Use Tax Filing and Processing Local Tax Petitions —
Regulation 1807

Request approval and authorization to publish proposed revisions to
improve the local tax appeals process.

08/23/11



AGENDA — August 23, 2011 Business Taxes Committee Meeting
Petitions for the reallocation of local and district taxes

‘Item 1 — for Board action — proposed
amendments to Regulations 1807 and
1828,

Informal Issue Paper Alternative 1 — Staff
Recommendation

Agenda, pages 2 - 6.

Informal Issue Paper Exhibit 2

Informal Issue Paper Alternative 2 —
MuniServices Recommendation

Agenda, pages 2 -6.

Informal Issue Paper Exhibit 3

Approve and authorize publication of either:

Amendments proposed by staff and supported by Mr. Johan Klehs and The HdL
Companies. These revisions have a prospective application and include:

e An explanation of the extension request process with regard to Local Revenue
Allocation Unit (LRAU) notices; a provision allowing a submitting jurisdiction 30
days to perfect their petition; a mechanism allowing the petitioner, at its option, to
request the Allocation Group (AG) issue its supplemental decision within 60 days; and
notification of potentially affected jurisdictions beginning at the Appeals Division
level.

OR

Amendments proposed by MuniServices. MuniServices’ proposed amendments are the
same as staff’s except:

e  Subdivision 1807 and 1828 (b)(8) — Supplemental decision by the AG.
MuniServices recommends that when a petitioner or notified jurisdiction
requests the AG to issue a supplemental decision, the AG provide that decision
within 30 days.

e  Subdivisions 1807(g) and 1828(f) — Transition rule. Although MuniServices agrees
with staff that the current proposed amendments should apply prospectively, they
propose language different from staff’s to accomplish this application.

! Because the proposed revisions are substantially similar in both regulations, we have included only the proposed revisions to Regulation 1807 in this agenda. The full text of the
proposed revisions for both Regulations 1807 and 1828 can be found in Exhibits 2 and 3.
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AGENDA — August 23, 2011 Business Taxes Committee Meeting
Petitions for the reallocation of local and district taxes

Action Item

Regulatory Language Proposed by Staff
(Exhibit 2)

Regulatory Language Proposed by MuniServices
(Exhibit 3)

Action 1

1807 (a)(3)(G)

Regulation 1807. PETITIONS FOR REALLOCATION OF
LOCAL TAX.

(a) DEFINITIONS.

(3) PETITION.

(G)

“Petition” also includes an appeal by a jurisdiction from a notification
from the Local Revenue Allocation Unit of the Sales and Use Tax
Department that local taxes previously allocated to it were
misallocated and will be reallocated. Such a jurisdiction may object
to that notification by submitting a written petition to the Allocation
Group within 30 days of the date of mailing of the notification_or
within_a period_of extension described below. The petition must
include a copy of the notification and specify the reason the
jurisdiction disputes it. If a jurisdiction does not submit such a
petition within 30 days of the date of mailing of the notification, or
within a period of extension, the notification of the Local Revenue
Aliocation Unit is final as to the jurisdiction so notified.

The {urisdiction may request a 30-day extension fo submit a written
objection to_a nofification of misaliocation from the Local Revenue
Allocation Unit. Such request must provide a reasonable explanation
for the reguesting jurisdiction’s inability to submit its objection within
30 days and must be received by the Local Revenue Allocation Unit
within 30 days of the date of mailing of its notification. Within five
days of receipt of the request, the Local Revenue Allocation Unit will
mail notification to the jurisdiction whether the request is granted or
denied. If a timely reguest for an extension is submitted, the time for
the jurisdiction to file a written objection is extended 1o 10 days after
the mailing of the notice of whether the request is granted or denied.
If the request is granted. the time for the jurisdiction to submit a
written obiection to the notification of the Local Revenue Allocation

i)
Unit is further extended to the 60 day after the date of mailing of the
notification of misallocation.

Regulation 1807. PETITIONS FOR REALLOCATION OF
LOCAL TAX.

[SAME LANGUAGE AS PROPOSED BY STAFF]
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AGENDA — August 23, 2011 Business Taxes Committee Meeting
Petitions for the reallocation of local and district taxes

Action Item

Regulatory Language Proposed by Staff
(Exhibit 2)

Regulatory Language Proposed by MuniServices
(Exhibit 3)

1807
(b)(1)

(b) REVIEW BY ALLOCATION GROUP.

(1) The Aliocation Group will promptly acknowledge a submission
intended as a petition,__If the submission does not contain the
elements identified in_subdivision {a)(3), the original submission will
be returned to the submitting jurisdiction. The jursdiction will have
30 days from the date of the correspondence from the Allocation
Group requesting the missing information to make a_supplemental
submission. If the supplemental submission contains the necessary
elements identified in subdivision (a){3), then the date of receipt of
the original submission will be reqgarded as the date of knowledge. In
the event that a submission is not perfected within this 30 day period,
it will not qualify as a valid petition,

[SAME LANGUAGE AS PROPOSED BY STAFF]

1807
(b)(6)

{6) The petitioner or any noftified jurisdiction may appeal the
decision of the Allocation Group by submitting a written objection to
the Allocation Group within 30 days of the date of mailing of the
Allocation Group's decision, or within a period of extension
authorized by subdivision (b)810). If no such timely objection is
submitted, the decision of the Allocation Group is final as to the
petitioner and all notified jurisdictions.

[SAME LANGUAGE AS PROPOSED BY STAFF]

1807
(bX8)

(8) If the Allocation Group does not issue a supplemental

(8) If the Allocation Group does not issue a supplemental

decision within three months of the date it receives a written timely

decision within three months of the date it receives a written timely

objection to the decision of the Allpcation Group, the petitioner or any

obiection to the decision of the Allocation Group, the petitioner or any

notified jurisdiction may request that the Allocation Group issue its

notified jurisdiction may reguest that the Allocation Group issue its

supplemental decision without regard to the status of its

supplemental _decision without reqard to the status of its

investigation.  Within 60 days of receiving such a request, the

investigation.  Within 30 days of receiving such a request, the

Allocation Group will issue its supplemental decision based on the

Allocation Group will issue its supplemental decision based on the

information in its possession.

information in its possession.

1807
(b)(9)

(89) The petitioner or any notified junsdiction may appeal the
supplemental decision of the Allocation Group by submitting a written
objection under subdivision {(c)(1) within 30 days of the date of
mailing of that supplemental decision, or within a period of extension
authorized by subdivision (b)(810). If no such timely objection is
submitted, the supplemental decision of the Allocation Group is final
as to the petitioner and all notified jurisdictions.

[SAME LANGUAGE AS PROPOSED BY STAFF]
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AGENDA — August 23, 2011 Business Taxes Committee Meeting
Petitions for the reallocation of local and district taxes

Action Item

Regulatory Language Proposed by Staff
(Exhibit 2)

Regulatory Language Proposed by MuniServices
(Exhibit 3)

1807
(b)(10)

(810) The petitioner or any notified jurisdiction may request a 30-
day extension to submit a written objection under subdivision (b)6)
or under subdivision (b)(83), as applicable. Such request must
provide a reasonable explanation for the requesting jurisdiction's
inability to submit its objection within 30 days, must be copied to all
other jurisdictions to whom the Allocation Group mailed a copy of its
decision or supplemental decision (to the extent known by the
requesting jurisdiction), and must be received by the Aliocation
Group within 30 days of the date of mailing of its decision or
supplemental decision. Within five days of receipt of the request, the
Allocation Group will mail notification to the petitioner and to all
notified jurisdictions whether the request is granted or denied. If a
timely request for an extension is submitted, the time for the
petitioner and any notified jurisdiction to file a written objection to the
decision or supplemental decision of the Allocation Group is
extended to 10 days after the mailing of the notice of whether the
request is granted or denied. If the request is granted, the time for
the petitioner and all notified jurisdictions to submit a written objection
to the decision or supplemental decision of the Allocation Group is

further extended to the 60 day after the date of mailing of the
decision or supplemental decision.

[SAME LANGUAGE AS PROPOSED BY STAFF]

1807
(eX(1)

{c) REVIEW BY APPEALS DIVISION.

(1) The petitioner or any notified jurisdiction may appeal the
supplemental decision of the Allocation Group by submitting a written
objection to the Allocation Group within 30 days of the date of mailing
of the Allocation Group’s supplemental decision, or within a period of
extension authorized by subdivision (b}{810). Such an objection
must state the basis for the objecting jurisdiction’s disagreement with
the supplemental decision and inciude all additional information in its
possession that supports its position.

[SAME LANGUAGE AS PROPOSED BY STAFF].

1807
(e)2)

(2) If a timely objection to its supplemental decision is submitted,
the Allocation Group will, within 30 days of receipt of the objection,
prepare the file and forward it to the Appeals Division. The petitioner,
all notified jurisdictions, any other junsdiction that would be
substantially affected if the petition were granted, and the Sales and
Use Tax Department will thereafler be mailed notice of the appeals
conference, which will generally be sent at least 45 days prior to the
scheduled date of the conference.

[SAME LANGUAGE AS PROPOSED BY STAFF]
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AGENDA — August 23, 2011 Business Taxes Committee Meeting
Petitions for the reallocation of local and district taxes

Action Item

Regulatory Language Proposed by Staff
(Exhibit 2)

Regulatory Language Proposed by MuniServices
(Exhibit 3)

1807
(e)(2)(D)

(D) Where the Department issues a second supplemental
decision in accordance with subdivision (c)}2)(B) or {(c)}{2XC), it will
send a copy of the decision to the petitioner, any notified jurisdiction,
and any cther jurisdiction that is substantially affected by the second
supplemental decision, any of whom may appeal the second
supplemental decision by submitting a written objection under
subdivision (c}{1) within 30 days of the date of mailing of that
supplementa! decision, or within a period of extension authorized by
subdivision (b)(810). If no such timely objection is submitted, the
second supplemental decision is final as to the petitioner and all
notified jurisdictions.

[SAME LANGUAGE AS PROPOSED BY STAFF]

1807
(c)3)

{3) The appeals conference is not an adversarial proceeding, but
rather is an informal discussion where the petitioner, any notified
jurisdictions who wish to participate, and the Sales and Use Tax
Department have the opportunity to explain their respective positions
regarding the relevant facts and law to the Appeals Division
conference holder. To make the conference most productive, each
participant should submit all facts, law, argument, and other
information in support of its position to the Appeals Division
conference holder, and to the other parficipants, at least 15 days
before the date of the appeals conference; however, relevant facts
and arguments will be accepted at any time at or before the appeals
conference. If, during the appeals conference, a participant requests
permission to submit additional written arguments and documentary
evidence, the conference holder may grant that participant 15-30
days after the appeals conference—or—30—days—with—sufficient
justification; to submit to the conference holder, with copies to alf
other participants, such additional arguments and evidence. Any
other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional
submission is allowed 15-30 days to submit to the conference holder,
with copies to all other participants, arguments and evidence in
response. No request by a participant for further time to submit
additional arguments or evidence will be granted without the approval
of the Assistant Chief Counsel of the Appeals Division or his or her
designee. The Appeals Division on its own initiative may aiso
request, at or after the appeals conference, further subm:ssmns from
any participant.

[SAME LANGUAGE AS PROPOSED BY STAFF]
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AGENDA — August 23, 2011 Business Taxes Committee Meeting
Petitions for the reallocation of local and district taxes

Action Item

Regulatory Language Proposed by Staff
(Exhibit 2)

Regulatory Language Proposed by MuniServices
(Exhibit 3)

1807

(@

{g) OPERATIVE DATE AND TRANSITION RULES.

This regulation is intended to reduce the time required to decide the
validity of reallocation petitions and otherwise improve the process
for doing so. Requlation 1807 was repealed and readopted in 2008.
i-is-The readopted requlation is intended to have a neutral impact
only on the current dispute over the continuing validity of certain
petitions that are were governed by prior Regulation 1807 (effective
February 22, 2003).

(g) OPERATIVE DATE AND TRANSITION RULES.

This reguiation is intended to reduce the time required to decide the
validity of reallocation petitions and otherwise improve the process
for doing so. His-This requiation is intended to have a neutral impact
only on the current dispute over the continuing validity of certain
petitions that are were governed by prior Regulation 1807 (effective
February 22, 2003).

(1) The operative date of this regulation as amended in 2008 and
any amendments thereto is the effective date it-becomes-offective

(1) The operative date of this regulation as readopted in 2008
and any amendments thereto is the effective date it-becomes
effoctive under Section 11343.4 of the Government Code (thirty days
after it-has-been-approved-approval by the Office of Administrative
Law and ferwarded forwarding to the Secretary of State) and i there
shall have be no retroactive effect.

NotwrthstandlncL subdtvasnon (q)(S) petmons shall be revnewed
appealed and decided in accordance with this regulation as to
procedures occurring after that its operative date or that of any

under Section 11343.4 of the Government Code (thirty days after it

has-beon-approved-approval by the Office of Administrative Law and
forwarded forwarding to the Secretary of State) and i there shall
have be no retroactive effect.

NoMﬂhstanqu subdw'snon {aX3), petltlons shall be rewewed
appealed and decided in accordance with this regulation as to
procedures occurring after that its_operative date or that of any
amendments thereto.

amendments thereto.

{3) All sueh petitions filed prior to January 1, 2003 and denied by
Board Management must have perfected any access they may have
had to a Board Member hearing no later than 60 days after the
September 10, 2008, operative date of this regulation.

{3) All sueh petitions filed prior to January 1, 2003 and denied by
Board Management must have perfected any access they may have
had to a Board Member hearing no later than 60 days after the
September 10, 2008, operative date of this regulation.
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BOE-1489-L REV. 2 (6-08) STATE OF CALIFORNIA
INFORMAL ISSUE PAPER BOARD OF EQUALIZATION

[ ] For Information
[ ] For Discussion
X For Decision Making

BOARD OF EQUALIZATION
INFORMAL ISSUE PAPER

Petitions for the reallocation of local and district taxes

Issue

Should the process for handling local and district tax petitions be changed, including amending Regulations 1807,
Petitions for Reallocation of Local Tax, and 1828, Petitions for Distribution or Redistribution of Transactions and
Use Tax?

Background

Staff’s Issue Paper {http://www.boe.ca.gov/meetings/pdf/1807-1828|P.pdf) on proposed revisions to Regulations
1807 and 1828 was presented at the April 26, 2011 Business Taxes Committee (BTC) meeting. Following
discussion at the meeting about the process of investigating petitions, the cause of delays, and whether additional
deadiines would resolve those delays, the Committee directed staff to develop guidelines explaining what is
expected of all parties involved in the local tax petition process. Staff’s view of these expectations is included in
the attached report, Filing and Processing Local Tax Petitions, Exhibit 1. While developing the report, staff
recognized the need for improvement and clarification of our processes at the Allocation Group (AG) level.
Changes to the AG processes, including additional proposed revisions to Regulations 1807 and 1828, are
discussed in the next section.

The attached report was provided to several of the interested parties on August 4, 2011, along with additional
changes to staff’s revisions to Regulations 1807 and 1828. MuniServices’ comments on the report and its revised
alternative regulatory tanguage are provided in Exhibit 3. Mr. Johan Klehs and The HdL Companies (HdL) are
now in agreement with staff's proposed regulatory revisions. Hdl's submission, including their comments on the
non-regulatory issues presented in the staff report, are included in Exhibit 4. Mr. Klehs’ comments are provided in
Exhibit 5. Although he did not provide a submission, staff also spoke with Mr. Robert Cendejas, who indicated his
support of staff's proposed regulatory changes.

Discussion of the Issue

Since the April BTC meeting, staff has been working with several of the interested parties to improve how
petitions are reviewed, tracked, and followed up on by the AG. Staff's proposed new procedures are found under
“Future improvements” in Exhibit 1 (see pages 1 and 2). Except as noted below, these procedures are intended
for incorporation into BOE's forms and procedural manuals (e.g., the Compliance Policy and Procedures Manual,
Audit Manual, and the AG Procedures Manual). Staff will take the comments received from MuniServices and
HdL under consideration as the forms and manuals are revised. Staff will also continue to work with interested
parties to get their input as the proposed form and manual changes go through the revision and approval process.
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AG Level - Proposed regulatory changes. In addition to the revisions to Reguiations 1807 and 1828 proposed
at the April BTC meeting, staff recommends two additional revisions:

¢ Subdivision (b)(1) - Allow a submitting jurisdiction 30 days to provide additional information when their original
submission does not contain the elements of a “petition” as provided in subdivision (a)(3). If the necessary
information is provided within 30 days, the date of receipt of the original submission will be considered the
date of knowledge.

Staff believes this revision clarifies how staff will treat incomplete submissions, while allowing the submitting
jurisdiction time to correct their submission without losing its date of knowledge. Interested parties did not
note any objection to this new provision.

e Subdivision (b)}(8) - Reduce the timeframes of the trigger provision at the AG supplemental decision level so
that after three months the petitioner or notified jurisdiction may request the AG issue a supplemental
decision. When such a request is made, the supplemental decision will be issued within 60 days. Staff’s prior
recommendation was that a petitioner or notified jurisdiction could make such a request after six months and
the AG would issue its supplemental decision within 90 days. However, after re-evaluating the work to
investigate petitions at this step, staff believes the shorter timeframes allow sufficient time for staff to
investigate new facts and arguments that are frequently presented as the basus for objecting to the AG’s
previous decision.

As noted in Alternative 2, MuniServices believes the AG supplemental decision should be issued within 30
days.

Exhibit 6 provides an updated overview chart of the current local tax petition process and the main revisions
proposed by staff and interested parties.

Appeals Division and Board Member Level. Staff does not propose any new changes to the staff
recommendation presented at the April BTC meeting with regard to the Appeals Division and Board Proceedings
Division processes.

In their submission, HdL noted its continued concern regarding the undefined timeframe at the Appeals Division
level of review. Page 2 of its submission provides in part:

“There are currently no deadlines under Regulation 1807(c) for:
» The Appeals Division {o notice a conference.

» The AG to issue a second supplemental decision should the Sales and Use Tax Department
exercise its option under Section (c)(2)(A) to refer the case back to AG for further
investigation.

HdL shares the Appeals Division's desire to maintain flexibility in scheduling so as to accommodate
the schedules and workloads of all participants involved. We have further been assured that previous
lengthy delays were due to extenuating circumstances which are not likely to repeat. Should further
delays occur over the next 12 to 18 months, we would appreciate the opportunity to bring the issue
back before the Business Taxes Committee for reconsideration.”

Mr. Klehs, representing the City of Livermore, made similar comments explaining that he reserves the right to
come back to the Board and continue to tighten up the deadlines in the regulations if he feels that petitions are not
proceeding through the process in a timely manner. Staff agrees that this is a reasonable approach.

Alternatives

Alternative 1 — Staff Recommendation

Approve and authorize publication of staff's proposed amendments to Regulations 1807, Petitions for
Reallocation of Local Tax, and 1828, Petitions for Distribution or Redistribution of Transactions and Use Tax {(see
Exhibit 2). Staff's proposed amendments:

+« Formalize the LRAU’s existing policy to give jurisdictions a 30-day extension to respond to an LRAU
notification regarding the misallocation of local or district tax. The regulations currently provide that a
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0

“petition” includes an appeal from a notification from the LRAU that taxes were misallocated and will be
reallocated. Jurisdictions may object to that notification, submitting a written petition to the AG within 30 days
of the date of mailing of the notification.

Allow a submitting jurisdiction 30 days to provide additional information when their original submission does
not contain the elements of a “petition” as provided in subdivision (a)(3). If the necessary information is
provided within 30 days, the date of receipt of the original submission will be considered the date of
knowledge.

Add a provision in the AG supplemental decision process to allow the petitioner or notified jurisdiction to
request after three months that the AG issue its supplemental decision within 60 days from receiving the
request, with the requester understanding the limitations it may be placing on the AG’s investigation and
analysis. This provision is similar to the mechanism currently in subdivision (b}(3) with regard to the AG’s
initial decision, but with shorter timeframes.

Provide that the AG will transfer a petition file to the Appeais Division within 30 days of receiving an objection
to the AG’s supplemental decision.

Require the notice of an appeals conference be mailed to the petitioner, all notified jurisdictions, and any
other jurisdiction that would be substantially affected if the petition were granted. Currently, if a petition is
denied by the AG and the Appeals Division, a potentially affected jurisdiction will not be notified until the
matter is scheduled for a Board hearing.

Allow participants 30 days to provide additional information following the appeals conference, and allows the
other participants 30 days to respond to that information. The current regulation provides participants up to
30 days to provide additional information and gives 15 for other participants to respond.

Clarify in subdivisions 1807(g) and 1828(f), “Operative Date and Transition Rules,” that the proposed
amendments have a prospective application. The current language in these subdivisions is specific to the
2008 revision of the regulations.

S

By formalizing the LRAU extension procedure, jurisdictions avoid the issue of petitions technically filed late
with the AG because the LRAU allowed additional time when the petition was filed after the 30-day deadline.

When a submission sent to the AG does not contain the elements of “petition,” jurisdictions are allowed 30
days to provide additional information. If the necessary information is provided within 30 days, the date of
receipt of the original submission will be considered the date of knowledge. This provision allows the
submitting jurisdiction time to perfect its submission with a date of knowledge based on the date of receipt of
the original submission.

Provides the petitioner or notified jurisdiction a method to control the timeline of the AG review process by
allowing the petitioner or notified jurisdiction to request that the AG issue its supplemental decision within 60
days of receiving a request fo issue a supplemental decision.

Formalizes the current procedure of transferring files from the AG to the Appeals Division within 30 days.

Brings potentially affected jurisdictions into the appeals process starting at the Appeals Division level rather
than the current Board Hearing level. By notifying more jurisdictions at an earlier level, staff believes issues
can be more fully discussed and possibly resolved before the Board hearing.

Clarifies and makes consistent the time allowed to each party to submit and respond to information provided
after the appeals conference.

Allows adequate time for staff to fulfill its responsibility to all jurisdictions affected by its decision whether or
not to reallocate reported local or district tax.

The current proposed revisions would be applied prospectively.
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Cons
* Does not limit the local tax appeals process to a timeframe for completion.

+ Does not prohibit participants from submitting additional responses after the specified period for post-appeals
conference submissions.

Alternative 2 - MuniServices

Approve and authorize publication of proposed amendments to Regulations 1807 and 1828 as proposed by
MuniServices (see Exhibit 3). MuniServices’ proposed amendments are the same as staff's except for the
following:

e Subdivision 1807 and 1828 (b)(8) — Suppiemental decision by the AG. MuniServices recommends
that when a petitioner or notified jurisdiction requests the AG to issue a supplemental decision, the
AG provide that decision within 30 days.

s Subdivisions 1807(g) and 1828(f) — Transition rule. Although MuniServices agrees with staff that the
current proposed amendments should apply prospectively, they propose ianguage different from
staff's to accomplish this application. MuniServices’ transition rule language refers to the regulatory
changes in 2008 as amendments; staff's recommendation explains that in 2008 the regulations were
repealed and readopted.

Pros

* Requires the AG to issue its supplemental decision within 30 days instead of the 60 days proposed
by staff.

* Addresses MuniServices’ concerns with staff's proposed transition rule language.

Cons

o The 30 day deadline may not provide for adequate review of the AG supplemental decision. Staff
had considered a 30 day deadiine to issue the supplemental decision, but concluded that 60 was
more appropriate due to the fime required to complete additional investigation and the levels of
review involved in issuing a supplemental decision.

s Staff believes its proposed transition rule language more accurately reflects the 2008 regulatory
changes. In 2008, the titles and entire texts of the regulations were revised. The California Code of
Reguilations indicates that the regulations were repealed and readopted in 2008.

Recommendation

Staff recommends the Board approve Alternative 1 to approve and authorize publication of proposed
amendments to Regulations 1807, Petitions for Reallocation of Local Tax, and 1828, Petitions for Distribution or
Redistribution of Transactions and Use Tax, as proposed in Exhibit 2.

Critical Time Frames

Implementation will begin 30 days following approval of the amended regulations by the State Office of
Administrative Law.

Preparation and Reviews

Tax Policy Division, Sales and Use Tax Department

Current as of:  August 10, 2011
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Informal Issue Paper — Regulations 1807/1828 Exhibit 1
Staff Report on Filing and Processing Local Tax Petitions Page 1 of 5

Filing and Processing Local Tax Petitions
L. INTRODUCTION

At the April 26, 2011 Business Taxes Committee meeting, the Committee directed staff to
explain what is expected of the parties involved in the local tax petitior process.

. EXPECTATIONS AT THE ALLOCATION GROUP (AG) LEVEL

The procedures described below include existing practices as well as new practices intended to
make the petition process more efficient for all parties.

A. Jurisdictions are expected to file petitions that meet the requirements of Regulation
1807(a)(3). Jurisdictions and their consultants typically submit petitions in weekly batches.
The number of petitions submitted at one time can range from just a few to hundreds. The
greatest number is received at quarter end, and it is not unusual for over 1,000 petitions to
be submitted in those months. Petitions are generally submitted on BOE-549 forms:

o BOE-549-S, Claimed Incorrect Distribution of Local Tax — Short Form - used for simple
tax reallocation questions having to do with taxpayers’ business addresses or other
less complex matters

e BOE-549-L, Claimed Incorrect Distribution of Local Tax — Long Form - used for
complex local tax reallocation issues such as sales tax vs. use tax, place of sale, or
other complex issues where more information is needed

Future improvements: Currently, most petitions are filed using the short form. To speed
up identifying and resolving simpler requests, staff plans to limit the use of the short form
to Tax Area Code changes and use the long form for all other inquiries. This change will
be added to the form instructions and updated in the AG procedures manual.

Staff is also revising the BOE-549 forms to improve the quality of information provided with
submitted petitions. Staff is reviewing the information requested on the long form and will
add fields for other items that may assist in investigations. For example, a box is being
added for the contact person’s email address, since staff has found that they receive more
timely responses when they contact taxpayers by email rather than by telephone.

Petitions that do not meet the requirements of 1807(a)(3) will be returned to the petitioner.
Staff proposes amending Regulation 1807 to allow the petitioner 30 days to resubmit the
petition with additional information. If all requirements of 1807(a)(3) are met with the
resubmitted petition, the original date of submission will be considered the date of
knowledge. If all requirements of 1807(a)(3) are not met within 30 days, a date of
knowledge will be established when a petition meeting all requirements of 1807(a)(3) is
submitted.

After Regulation 1807 is amended, the form instructions will be revised to include a
statement that a petition may be returned if the required information is not included.

B. Jurisdictions are expected to provide as much information as possible to support a
reallocation. To make a reallocation, staff needs to know: the amount of the fransfer,

where the funds should be allocated to, where the funds are being allocated from, and why
9/8/2011
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the reallocation should be made. The AG estimates that currently 10% of petitions include
all of this information along with sufficient supporting documentation that the AG can make
a reallocation without further verification.” An estimated 30% include all of the information,
but still require the AG to verify information with the taxpayer.> The remaining petitions are
missing information, and while they may be complete enough to be considered valid
petitions under the provisions of Regulation 1807(a)(3), they may require substantial
investigation by the AG.

C. Jurisdictions are expected to use the deadline trigger provisions in
Regulation 1807(b)(3). If after six months the petitioner believes the AG is taking too long
to issue its decision, the petitioner should request that the AG issue its decision without
regard to the status of its investigation. Within 90 days of receiving such a request, the
AG will issue a decision based on the information in its possession.

Future improvements: In the recent 1807 Issue Paper, staff proposed an identical trigger
provision at the AG supplemental decision level. However, staff has re-evaluated this
proposal, and now recommends reducing the time so that after three months the petitioner
or notified jurisdiction may request the AG issue a supplemental decision. When such a
request is made, the supplemental decision will be issued within 60 days. The
combination of the two trigger provisions gives the petitioner and notified jurisdictions a
mechanism to define the timeframe of the AG review process. Staff believes this is
preferable to imposing hard deadlines at the AG level, because it provides staff the
flexibility to investigate petitions without a strict time limit, while still allowing petitioners
and notified jurisdictions to impose deadlines when they believe it is necessary.

D. The AG must acknowledge and review petitions timely. When petitions are received,
the AG logs them in, sends acknowledgement letters to the petitioners, classifies the
petitions based on difficulty, and assigns the petitions to appropriate staff based on
classification.

Future improvements: To improve responsiveness to petitioners, staff will begin reviewing
petitions for completeness within 30 days of receipt. Petitions that do not meet the
requirements of 1807(a)(3) will be returned to the petitioner as explained in section A
above.

In addition, while the AG staff maintains case notes for actions taken on a petition, staff
plans to begin using general field audit form BOE-414-Z, Assignment Activity History, to
record the status of work done (e.g., calls made, emails sent) on petitions at the AG level.
Staff believes that using the BOE-414-Z will make it easier to respond to a petitioner's
requests for status updates, as well as make it easier for supervisors to review how an
investigation is progressing.

Staff is also standardizing how the AG lead and AG supervisor review the status of
petitions as petitions age. There will now be monthly follow-ups with staff for any aged

' For example, no additional verification is required for a reallocation related to a change on a taxpayer's Schedule F,
Detailed Allocation by City of 1% Combined State and Uniform Local Sales and Use Tax, when the petition includes
the related sales invoice or a revised schedule bearing the same signature as was on the original return.

2 Although a reallocation petition may include a spreadsheet or other explanation of why a reallocation is warranted,
staff must contact the taxpayer and verify that the taxpayer gave the jurisdiction or consultant the information and that

the information is correct.
9/8/2011
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assighments over 180 days. The AG lead will follow up on assignments aged 180-270
days, and the AG supervisor will follow up on assignments aged greater than 270 days.

The AG has also reviewed its procedures for preparing and following up on information
requests to taxpayers and is updating the AG procedure manual to formalize guidelines for
contacting taxpayers. Cases where the taxpayer is uncooperative in providing records, or
where investigation determines that records do not exist, will be evaluated by the AG
auditor and discussed with the AG lead and/or AG supervisor. The auditor will then decide
how to proceed, such as whether to deny the petition, contact the petitioner for assistance,
forward the case to a field office for investigation, or issue a subpoena for records.

Procedures for sending information requests to field offices have also been reviewed.
Cases will be discussed with the AG supervisor and the petitioner will be notified prior to
the case being referred to the field office. Referrals will include specific instructions to field
staff for the information sought. Procedures for follow up with the field office auditor and
the auditor's supervisor have also recently been modified. These modifications include
shortening the follow-up time with field offices (30 days for in-state offices and 60 days for
out-of-state offices). Staff will review these procedures periodically to determine whether
future changes are needed.

The current threshold for manually processing fund transfers is $50 per quarter. This
current threshold has been in place since 1990 and was supported by Government Code
section 13943.2 which sets the dollar amount that state agencies are not required to
collect. Although the amount in section 13943.2 was recently raised to $500, staff
proposes raising the threshold to $250 per quarter, to be consistent with the Local and
District Tax thresholds and reallocation policies applied to field audits since July 2010.
The AG estimates 5% of fund transfers processed are for amounts below $250.

The exception to the proposed threshold would be for registration changes. In cases
where the investigation results in a change to the taxpayer’s registration, BOE’s computer
system will continue to automatically process fund transfers for periods that have been
funded within two quarters prior to the date of the registration update regardless of
whether the threshold was met in those quarters.

E. Taxpayers are expected to timely respond to information requests. Taxpayers are
required to make their records available for examination by the BOE. However, taxpayers
often place a low priority on responding to requests to provide records since local tax
disputes only involve reallocation of reported amounts and do not result in any change to
the taxpayer’s liabilities. As explained above, when the taxpayer is uncooperative, the AG
auditor, lead, and supervisor will determine how to proceed with the case.

. EXPECTATIONS AT THE APPEALS DIVISION LEVEL
The information below describes current procedures in the Appeals Division.

A. The Appeals Division is expected to timely schedule cases for conference. When an
AG supplemental decision is appealed, the AG forwards the file to the Appeals Division.

The Appeals Division conference holder schedules conferences after considering the
holder’s workload and availability of the conference participants. For example, two
conferences have been noticed and the conference holder anticipates noticing the
remaining four in inventory (two of which were received in May 2011) promptly upon
9/8/2011
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coordinating with all participants. On average, an appeals conference is noticed within
three and a half months (and held within 5 months) of receipt of a file that is ready for
conference.

The petitioners and notified jurisdictions are sent the notice of conference at least 45 days
prior to the scheduled date of the conference. Since there is no authority in the regulation
to grant postponements, and because there are typically numerous jurisdictions
participating in each conference, the conference holder normally contacts the participants
or their representatives to determine availability prior to setting the conference date.

B. The Appeals Division must timely issue a D&R. The Appeals Division holds the
appeals conference allowing participants the opportunity to explain their respective
positions. Participants may submit written information prior to the conference, and the
conference holder may allow participants to submit additional information following the
conference. The Appeals Division issues a written Decision and Recommendation (D&R)
within 90 days after the final submission of information following the appeals conference,
or within 180 days if additional time is approved by the Chief Counsel. Copies of the
request to the Chief Counsel for additional time to prepare the D&R and the Chief
Counsel’s response are provided to the petitioner, notified jurisdictions, and the Sales and
Use Tax Department (SUTD). On average, D&Rs are completed within about 120 days
after the final submission of information.

A copy of the D&R is sent to the petitioner, all notified jurisdictions, any other jurisdiction
that will be substantially affected by the D&R, and the SUTD.

C. Jurisdictions must submit information timely. Appeals conference participants should
submit all facts, law, argument, and other information in support of their position at least 15
days before the appeals conference. If the conference holder allows a participant to
submit additional information foliowing the conference, the participant must submit that
information, with copies to all other participants, within the time aliowed by the regulation
(usually 30 days). Participants responding to that additional information are currently
required to submit their response, with copies to all other participants, within 15 days (staff
and interested parties propose changing this to 30 days). Participants may request
additional time to submit argument and evidence; however, such requests are not granted
unless approved by the Assistant Chief Counsel of the Appeals Division.

IV. EXPECTATIONS AT THE BOARD PROCEEDINGS DIVISION LEVEL

The Board Proceedings Division is expected to timely schedule cases for hearing.
Currently, when the Board Proceedings Division receives a timely request for hearing, it will
notify the SUTD, the petitioner, any notified jurisdiction, any other jurisdiction that would be
substantially affected if the petition were granted, and the taxpayer whose allocations are the
subject of the petition, that the petition for reallocation is being scheduled for hearing. The
notice of hearing is sent at least 75 days prior to the scheduled date of the hearing. Staff
estimates that a notice of hearing is sent to all parties to the appeal about one to two months
after the date a request for hearing is received.

9/8/2011
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V. OTHER ISSUES

In addition to the information discussed in the preceding sections, the Committee discussion
included asking staff to clarify whether additional staffing was needed and to report on the
status of the AG cases over two years old.

Is additional staff needed? Under the current provisions of Regulation 1807 and under staff’s
proposed changes, the AG does not believe it needs additional permanent staff to address
workload issues. The AG has recently added a Tax Technician Il position and has tentatively
been approved for an additional Associate Tax Auditor position (who will be responsible for the
initial review of petitions and who will also work cases).

Historical inventory data shows that the AG is catching up with the backiog of petitions. On
June 30, 2010, the AG had 5,656 total petitions in inventory. As of June 28, 2011, the AG had
4,174, a reduction of approximately 26%. Based on historically achieved hours per case, the
number of petitions submitted over the last nine months, and the number of positions, it appears
that AG staff should continue to complete more petitions than it receives. Staff estimates that if
the number of submitted petitions remains consistent, AG staff should clear the backlog in 24
months. Additional temporary staff might be helpful in reducing the backlog; however, staff
notes that in the short-term, adding staff will decrease production as trainers (usually the highest
producers) will have less time to work cases.

The Appeals Division also believes that under the current provisions of Regulation 1807 and
under staff's proposed changes, the Appeals Division can continue to meet its current workload
without requesting additional staff. We note that since September 2008, of the 1,555 petitions
(involving 542 taxpayers) in inventory, the Appeals Division has closed 1,349 petitions (involving
522 taxpayers), including 99.8% of the Mass Appeals cases.

With regard to the deadlines proposed by Mr. Klehs, the AG believes that if the proposed
changes were applied immediately, the AG would likely deny hundreds of cases without full
investigation. If the deadlines were applied prospectively (i.e., only to cases filed under the new
rules), the AG is unsure if there would be a significant increase in cases denied by the AG and
appealed to the Appeals Division. AG staff notes, however, that current inventory would need to
be prioritized over aged inventory to meet the new deadlines. The Appeals Division believes
that it would need additional staff if there was a significant increase in the number of cases
appealed to the Appeals Division. It notes, however, that adding staff will temporarily decrease
production as current staff trains new staff.

AG cases over 2 years old. At the April 2011 committee meeting, interested parties raised the
issue of aged cases greater than 24 months at the AG level. At that time, there were
approximately 1,030 petitions aged greater than 24 months pending at the AG level. Of those
1,030, approximately 60% were related to six taxpayer accounts. Since April, AG has reduced
the total number of petitions aged greater than 24 months by just over 5%; however, none of the
six accounts that make up the majority of this aged inventory have been fully resolved. Before
the August 2011 committee meeting, the AG hopes to resolve the petitions related to at least
two of these six accounts, which will result in a substantial reduction to AG’s aged inventory

9/8/2011
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Regulation 1807. PETITIONS FOR REALLOCATION OF LOCAL TAX.

(a) DEFINITIONS.

(1) LOCAL TAX. “Local tax” means a local sales and use tax adopted pursuant to Revenue and Taxation Code
section 7200, et seq., and administered by the Board.

{2) JURISDICTION. “Jurisdiction” means any city, county, city and county, or redevelopment agency which has
adopted a local tax.

(3) PETITION. “Petition” means a request or inquiry from a jurisdiction, other than a submission under Revenue
and Taxation Code section 6066.3, for investigation of suspected misallocation of local tax submitted in writing to the
Allocation Group of the Sales and Use Tax Department. The petition must contain sufficient factual data to support
the probability that local tax has been erroneously allocated and distributed. Sufficient factual data should include, for
each business location being questioned:

{A) Taxpayer name, including owner name and fictitious business name or dba (doing business as)
designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
{D) Complete description of taxpayer’s business activity or activities.

{E) Specific reasons and evidence why the taxpayer's allocation is questioned. If the petition alleges that a
misallocation occurred because a sale location is unregistered, evidence that the questioned location is a selling
location or that it is a place of business as defined by California Code of Regulations, title 18, section 1802. if the
petition alleges that a misallocation occurred because the tax for a sale shipped from an out-of-state location was
actually sales tax and not use tax, evidence that there was participation in the sale by an in-state office of the retailer
and that title to the goods passed to the purchaser inside California.

(F) Name, title, and telephone number of the contact person.
{G) The tax reporting periods involved.

“Petition” also includes an appeal by a jurisdiction from a notification from the Local Revenue Allocation Unit of the
Sales and Use Tax Department that local taxes previously allocated to it were misallocated and will be reallocated.
Such a jurisdiction may object to that notification by submitting a written petition to the Allocation Group within 30
days of the date of mailing of the notification_or within a period of extension described below. The petition must
include a copy of the notification and specify the reason the jurisdiction disputes it. If a jurisdiction does not submit
such a petition within 30 days of the date of mailing of the notification, or within a period of extension, the notification
of the Local Revenue Allocation Unit is final as to the jurisdiction so notified.

The jurisdiction may request a 30-day extension to submit a written objection 1o a nofification of misallocation from
the Local Revenue Allocation Unit. Such request must provide a reasonable explanation for the requesting
jurisdiction’s inability to submit its obiection within 30 days and must be received by the Local Revenue Allocation
Unit within 30 days of the date of mailing of its_notification. Within five days of receipt of the request, the Local
Revenue Allocation Unit will mail notification to the jurisdiction whether the request is granted or denied. If a timely
reguest for an extension is submitied, the time for the jurisdiction to file a written objection is extended to 10 davs
after the mailing of the notice of whether the request is granted or denied. If the request is granted, the time for the
jurisdiction to submit a written objection to the notification of the Local Revenue Allocation Unit is further extended to

s
the 60 day after the date of mailing of the notification of misallocation,

{4) PETITIONER. “Petitioner” is a jurisdiction that has filed a valid petition pursuant to subdivision {a)(3).

(5) DATE OF KNOWLEDGE. Unless an earlier date is operationally documented by the Board, "date of
knowledge” is the date on which the Aliocation Group receives a valid petition. Where a misallocation that is
reasonably covered by the petition is confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge is the date on which the
Allocation Group received the petition.

{(6) SUBSTANTIALLY AFFECTED JURISDICTION. “Substantially affected jurisdiction” is a jurisdiction for which
the decision on a petition would result in a decrease to its total allocation of 5 percent or more of its average quarterly
allocation {generally determined with reference to the prior four calendar quarters) or of $50,000 or more, and
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includes & jurisdiction whose allocation will be decreased solely as the result of a reallocation from the statewide and
applicable countywide poals.

{(7) NOTIFIED JURISDICTION. “Notified jurisdiction” is a jurisdiction that has been notified as a substantially
affected jurisdiction.

(b) REVIEW BY ALLOCATION GROUP.

{1) The Allocation Group will promptly acknowledge a submission intended as a petition, _If the submission does
not contain the elements identified in subdivision (a}(3), the original submission will be returned to the submitting
jurisdiction. The jurisdiction will have 30 days from the date of the correspondence from the Allocation Group
requesting the missing information to make a supplemental submission, If the supplemental submission contains the
necessary elements identified in subdivision (a)(3), then the date of receipt of the original submission will be reqarded
as the date of knowledge. In the event that a submission is not perfected within this 30 day period, it will not qualify
as a valid petition.

{2) The Allocation Group will review the petition and issue to the petitioner a written decision to grant or deny the
petition, including the basis for that decision. The written decision will also note the date of knowledge, and if other
than the date the petition was received, will include the basis for that date. A reallocation will be made if the
preponderance of evidence, whether provided by petitioner or obtained by Board staff as part of its investigation of
the petition, shows that there was a misallocation. If the preponderance of evidence does not show that a
misallocation occurred, the petition will be denied.

(3} If the Allocation Group does not issue a decision within six months of the date it receives a valid petition, the
petitioner may request that the Allocation Group issue its decision without regard to the status of its investigation.
Within 80 days of receiving such a request, the Allocation Group will issue its decision based on the information in its
possession.

(4) If the decision of the Allocation Group is that the asserted misallocation did not occur and that the petition
should be denied, in whole or in par, the petitioner may submit to the Allocation Group a written objection to the
decision under subdivision (b)(6).

{5) If the decision of the Allocation Group is that a misallocation did occur, it will also mail a copy of its decision to
any substantially affected jurisdiction. Any such notified jurisdiction may submit to the Allocation Group a written
objection to the decision under subdivision (b)6).

{6) The petitioner or any notified jurisdiction may appeal the decision of the Allocation Group by submitting a
written objection to the Allocation Group within 30 days of the date of mailing of the Allocation Group's decision, or
within a period of extension authorized by subdivision (b)(810). If no such timely objection is submitted, the decision
of the Allocation Group is final as to the petitioner and all notified jurisdictions.

(7) If the petitioner or a notified jurisdiction submits a timely written objection to the decision of the Allocation
Group, the Allocation Group will consider the objection and issue a written supplemental decision to grant or deny the
objection, including the basis for that decision. A copy of the supplemental decision will be mailed to the petitioner, to
any notified jurisdiction, and to any other jurisdiction that is substantially affected by the supplemental decision.

(8) If the Allocation Group does not issue a supplemental decision within three months of the date it receives a
written timely objection to the decision of the Allocation Group, the petitioner or any notified jurisdiction may request

that the Allocation Group issue ifs supplemental decision without regard to the status of its investigation. Within 60
days of receiving such a request, the Allocation Group will issue its supplemental decision based on the information

in its possession.

(83) The petitioner or any notified jurisdiction may appeal the supplemental decision of the Allocation Group by
submitting a written objection under subdivision (¢)(1) within 30 days of the date of mailing of that supplemental
decision, or within a period of extension authorized by subdivision (b)(810). If no such timely objection is submitted,
the supplemental decision of the Allocation Group is final as to the petitioner and all notified jurisdictions.

(810) The petitioner or any notified jurisdiction may request a 30-day extension to submit a written objection under
subdivision (b)(6) or under subdivision (b)(89), as applicable. Such request must provide a reasonable explanation
for the requesting jurisdiction’s inability to submit its objection within 30 days, must be copied to all other jurisdictions
to whom the Allocation Group mailed a copy of its decision or supplemental decision (to the extent known by the
requesting jurisdiction), and must be received by the Allocation Group within 30 days of the date of mailing of its
decision or supplemental decision. Within five days of receipt of the request, the Allocation Group will mail
notification to the petitioner and to all notified jurisdictions whether the request is granted or denied. If a timely
request for an extension is submitted, the time for the petitioner and any notified jurisdiction to file a written objection
to the decision or supplemental decision of the Allocation Group is extended to 10 days after the mailing of the notice
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f)f .wh'ether the request is granted or denied. If the request is granted, the time for the petitioner and all notified
jurisdictions to submmit a written objection to the decision or supplemental decision of the Allocation Group is further

extended to the 60 day after the date of mailing of the decision or supplemental decision.
(c) REVIEW BY APPEALS DIVISION.

(1) The petitioner or any notified jurisdiction may appeal the supplemental decision of the Allocation Group by
submitting a written objection to the Ailocation Group within 30 days of the date of mailing of the Allocation Group's
supplemental decision, or within a period of extension authorized by subdivision (b)(810). Such an objection must
state the basis for the objecting jurisdiction’s disagreement with the supplemental decision and include all additional
information in its possession that supports its position.

(2) if a timely objection to its supplemental decision is submitted, the Allocation Group will, within 30 days of
receipt of the objection, prepare the file and forward it to the Appeals Division. The petitioner, all notified jurisdictions,
any other jurisdiction that would be substantially affected if the petition were granted, and the Sales and Use Tax
Department will thereafter be mailed notice of the appeals conference, which will generally be sent at least 45 days
prior to the scheduled date of the conference.

{A) Petitioner or any notified jurisdiction may continue to discuss the dispute with staff of the Sales and Use
Tax Department after the dispute is referred to the Appeals Division. If, as a result of such discussions or otherwise,
the Sales and Use Tax Department decides the supplemental decision of the Allocation Group was incorrect or that
further investigation should be pursued, it shall so notify the Appeals Division, the petitioner, and all notified
jurisdictions.

{B) If the Department sends notice to the Appeals Division in accordance with the subdivision (c}(2)A) no
later than 30 days prior to the date scheduled for the appeals conference, the Appeals Division will suspend its review
and the dispute will be returned to the Department. The Department will thereafter issue a second supplemental
decision, or will return the dispute to the Appeals Division along with a report of its further investigation, if appropriate,
for the review and decision of the Appeals Division.

(C) If the Department sends notice to the Appeals Division in accordance with subdivision (c)(2)(A) less than
30 days prior to the date scheduled for the appeals conference, the Appeals Division will decide whether the dispute
should be returned to the Department or remain with the Appeals Division, and notify the parties accordingly. If the
dispute is returned to the Department, the Department will thereafter issue a second supplemental decision, or will
return the dispute to the Appeals Division along with a report of its further investigation, if appropriate, for the review
and decision of the Appeals Division.

(D) Where the Department issues a second supplemental decision in accordance with subdivision (c)(2)(B) or
{c)(2)(C), it will send a copy of the decision to the petitioner, any notified jurisdiction, and any other jurisdiction that is
substantially affected by the second supplemental decision, any of whom may appeal the second supplemental
decision by submitting a written objection under subdivision {c)}(1) within 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision {b)(810). If no such timely objection
is submitted, the second supplemental decision is final as to the petitioner and all notified jurisdictions.

{3) The appeals conference is not an adversarial proceeding, but rather is an informal discussion where the
petitioner, any notified jurisdictions who wish to participate, and the Sales and Use Tax Department have the
opportunity to explain their respective positions regarding the relevant facts and law to the Appeals Division
conference holder. To make the conference most productive, each participant should submit all facts, law, argument,
and other information in support of its position to the Appeals Division conference holder, and to the other
participants, at least 15 days before the date of the appeals conference; however, relevant facts and arguments will
be accepted at any time at or before the appeals conference. If, during the appeals conference, a participant
requests permission to submit additional written arguments and documentary evidence, the conference holder may
grant that participant 45-30 days after the appeals conference-er-30-days-with-sufficientjustification; to submit to the
conference holder, with copies to all other participants, such additional arguments and evidence. Any other
participant at the conference who is in opposition to the requesting participant on the issue(s} covered by the
additional submission is allowed 45-30 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to submit additional arguments or
evidence will be granted without the approval of the Assistant Chief Counsel of the Appeals Division or his or her
designee. The Appeals Division on its own initiative may also request, at or after the appeals conference, further
submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (c}{3), the Appeals Division will issue a
written Decision and Recommendation (D&R) sefting forth the applicable facts and law and the conclusions of the
Appeals Division. The Chief Counsel may allow up to 80 additional days to prepare the D&R upon request of the
Appeals Division. Both the request and the Chief Counsel's response granting or denying the request for additional
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time must be in writing and copies provided to the petitioner, all notified jurisdictions, and the Sales and Use Tax
Department. A copy of the D&R will be mailed to the petitioner, to all notified jurisdictions, to any other jurisdiction that
will be substantially affected by the D&R, and to the Sales and Use Tax Department.

(5} The petitioner or any notified jurisdiction may appeal the D&R by submitting a written request for Board
hearing under subdivision (d)(1) within 60 days of the date of mailing of the D&R.

{6) The petitioner, any notified jurisdiction, or the Sales and Use Tax Department may also appeal the D&R, or
any Supplemental D&R (SD&R), by submitting a written request for reconsideration {RFR) to the Appeals Division
before expiration of the time during which a timely request for Board hearing may be submitted, or if a Board hearing
has been requested, prior to that hearing. If a jurisdiction or the Sales and Use Tax Department submits an RFR
before the time for requesting a Board hearing has expired, the Appeals Division will issue an SD&R to consider the
request, after obtaining whatever additional information or arguments from the parties that it deems appropriate. If an
RFR is submitted after a jurisdiction has requested a Board hearing, the Appeals Division will determine whether it
should issue an SD&R in response. A copy of the SD&R issued under this subdivision or under subdivision (c)(7) will
be mailed to the petitioner, to all nofified jurisdictions, to any other jurisdiction that will be substantially affected by the
SD&R, and to the Sales and Use Tax Department. The petitioner or any notified jurisdiction may appeal the SD&R
léy zubmitting a written request for Board hearing under subdivision (d)(1) within 60 days of the date of mailing of the

D&R.

{7) Whether or not an RFR is submitted, at any time prior to the time the recommendation in the D&R or prior
SD&R is acted on by the Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or correct the information, analysis,
or conclusions contained in the D&R or any prior SD&R.

(8) If no RFR is submitted under subdivision {(¢)(8) or request for Board hearing under subdivision (d}(1) within 60
days of the date of mailing of the D&R or any SD&R, the D&R or SD&R as applicable is final as to the petitioner and
ali notified jurisdictions uniess the Appeals Division issues an SD&R under subdivision (c)(7).

(d) REVIEW BY BOARD.

(1) The petitioner or any notified jurisdiction may submit a written request for Board hearing if it does so to the
Board Proceedings Division within 60 days of the date of mailing of the D&R or any SD&R. Such a request must
state the basis for the jurisdiction’s disagreement with the D&R or SD&R as applicable and inciude all additional
information in its possession that supports its position.

(2} If the Board Proceedings Division receives a timely request for hearing under subdivision (d)(1), it will notify
the Sales and Use Tax Department, the petitioner, any notified jurisdiction, any other jurisdiction that would be
substantially affected if the pefition were granted, and the taxpayer(s) whose allocations are the subject of the
petition, that the petition for reallocation of local tax is being scheduled for a Board hearing to determine the proper
allocation.

{3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of the Board hearing pursuant
to subdivision (d)(2) are parties and may participate in the Board hearing. The taxpayer is not a party to the Board
hearing unless it chooses to actively participate in the hearing process by either filing a brief or making a presentation
at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California Code of Regulations, title 18,
sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted in accordance with Chapter 5
of the Board of Equalization Rules for Tax Appeals (Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply
the preponderance of evidence rules set forth in subdivision (b)(2) in reaching its decision and not the burden of proof
rules set forth in California Code of Regulations, title 18, section 5541. The Board’s final decision on a petition for
reallocation exhausts all administrative remedies on the matter for all jurisdictions.

(e) LIMITATION PERIOD FOR REDISTRIBUTIONS. Redistributions shall not include amounts originally distributed
earlier than two quarterly periods prior to the quarter of the date of knowledge.

() APPLICATION TO SECTION 6066.3 INQUIRIES. The procedures set forth herein for submitting a petition for
reallocation of local tax are separate from those applicable to a submission under Revenue and Taxation Code
section 6066.3. If a petition under the procedures set forth herein and a submission under section 6066.3 are both
filed for the same alleged improper distribution, only the earliest submission will be processed, with the date of
knowledge established under the procedures applicable to that earliest submission. However, the procedures set
forth in subdivisions (b), {c), and (d) also apply to appeals from reallocation determinations made under section
6066.3.
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To Interested Parties:

Notice of Proposed Regulatory Action
by the
State Board of Equalization

Proposed to Amendments to California Code of Regulations, Title 18, Section 1807,
Petitions for Reallocation of Local Tax, and

Section 1828, Petitions for Distribution or Redistribution of

Transactions and Use Tax

NOTICE IS HEREBY GIVEN

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of
Regulations, title 18, sections (Regulations) 1807, Petitions for Reallocation of Local Tax, and
1828, Petitions for Distribution or Redistribution of Transactions and Use Tax. Regulation
1807 prescribes the procedures the Board follows when reviewing a request or inquiry (petition)
from a jurisdiction, other than a submission under RTC section 6066.3, for investigation of
suspected misallocation of local sales and use tax under the Bradley-Burns Uniform Local Sales
and Use Tax Law (RTC § 7200 et seq.). Regulation 1828 prescribes similar procedures the
Board follows when reviewing a district’s petition for investigation of suspected improper
distribution or nondistribution of district transactions (sales) and use tax under the Transactions
and Use Tax Law (RTC §7251 et seq.). The proposed amendments to Regulations 1807 and
1828 improve the review processes by: (1) allowing a jurisdiction or district to request a 30-day
extension to submit its written objection to a notification of misallocation; (2) allowing a
jurisdiction or district to perfect an incomplete petition within 30 days after the date of
correspondence from the Allocation Group in the Board’s Sales and Use Tax Department
notifying the jurisdiction or district that its petition is incomplete; (3) allowing a jurisdiction or
district to request that the Allocation Group issue its supplemental decision on a petition within
60 days after receiving such request and based upon the information in the Allocation Group’s
possession if the Allocation Group does not issue its supplemental decision within three months
after receiving a timely written objection to its original decision; (4) requiring the Allocation
Group to forward the petition file to the Appeals Division in the Board’s Legal Department
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within 30 days after receiving an objection to its supplemental decision regarding a petition; (5)
requiring a notice of appeals conference regarding a petition to be mailed to every jurisdiction or
district that may be substantially affected by the Appeals Division’s recommendation to grant
that petition; and (6) authorizing appeals conference holders in the Appeals Division to grant a
jurisdiction or district 30 days, instead of 15 days, to submit additional arguments and evidence
after an appeals conference, and automatically granting opposing jurisdictions or districts 30
days, instead of 15 days, to file responses to post-conference submissions. The proposed
amendments to Regulations 1807 and 1828 also clarify that the Board repealed the 2002 versions
of the regulations and adopted new versions of the regulations in 2008, clarify the effect of the
adoption of the 2008 regulations on petitions filed prior to January 1, 2003, and clarify that the
2008 regulations and the proposed 2011 amendments to the 2008 regulations apply to procedures
occurring after their effective dates. The amendments are not retroactive.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on
November 15-17, 2011. The Board will provide notice of the meeting to any person who
requests that notice in writing and make the notice, including the specific agenda for the meeting,
available on the Board’s Website at www.boe.ca.gov at least 10 days in advance of the meeting.

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon
thereafter as the matter may be heard on November 15, 16, or 17, 2011. At the hearing, any
interested person may present or submit oral or written statements, arguments, or contentions
regarding the adoption of the proposed amendments to Regulations 1807 and 1828.

AUTHORITY

Regulations 1807 and 1828: RTC section 7051.

REFERENCE

Regulation 1807: RTC sections 7209 and 7223.

Regulation 1828: RTC section 7270.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Current Law

Counties are authorized to adopt local sales and use tax ordinances in accordance with the
provisions of the Bradley-Burns Uniform Local Sales and Use Tax Law (RTC § 7201), and all of
California’s counties have adopted ordinances under the terms of this law. Cities are authorized

to adopt local sales and use tax ordinances in accordance with the Bradley-Burns Uniform Local
Sales and Use Tax Law, and when a city adopts such an ordinance the city’s tax is credited
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against its county’s local sales and use tax. (RTC § 7202, subd. (h)). Also, redevelopment
agencies were authorized to adopt sales and use tax ordinances in accordance with the provisions
of the Bradley-Burns Uniform Local Sales and Use Tax Law, prior to January 1, 1994, and there
are still some redevelopment agencies’ local sales and use taxes in effect. (RTC §§ 7202.6 and
7202.8.) A county’s local sales and use tax ordinance may provide a credit for a redevelopment
agency’s local sales and use tax. (RTC § 7202.5.)

The ordinance imposing a county’s or city’s local sales and use tax must include provisions
identical to those of the Sales and Use Tax Law (RTC § 6001 et seq.) with certain exceptions,
which include the rate of tax and the substitution of the name of the county or city as the taxing
agency in place of the state. (RTC §§ 7202 and 7203.) Also, each county, city, and
redevelopment agency is required to contract with the Board to have the Board perform all the
tunctions related to the administration and operation of its local sales and use tax ordinance in
conjunction with the Board’s administration of the Sales and Use Tax Law. (RTC §§ 7202,
subds. (d) and (h)(4), and 7204.3.)

The Board is required to periodically transmit local sales and use taxes to the cities, counties,
cities and counties, and redevelopment agencies (jurisdictions) for which they were collected.
(RTC § 7204.) The Board may redistribute local taxes when there is an error (RTC §7209) and
Regulation 1807 prescribes the procedures that apply when a jurisdiction files a petition
requesting that the Board investigate a suspected misallocation of local sales and use tax.

In addition, districts (cities, counties, cities and counties, and other governmental entities) are
authorized to adopt district transactions (sales) and use tax ordinances in accordance with the
Transactions and Use Tax Law. The ordinance imposing a district transactions and use tax must
include provisions identical to those of the Sales and Use Tax Law with certain exceptions,
which include the rate of tax and the substitution of the name of the district as the taxing agency
in place of the state. (RTC §§ 7261 and 7262.) Also, each district is required to contract with
the Board to have the Board perform all the functions related to the administration and operation
of its district transactions and use tax ordinance in conjunction with the Board’s administration
of the Sales and Use Tax Law. (RTC § 7270.)

The Board is required to periodically transmit transactions and use taxes to the districts for which
they were collected. (RTC § 7271.) The Board may redistribute local taxes when there is an
error (RTC § 7269) and Regulation 1828 prescribes the procedures that apply when a district
files a petition requesting that the Board investigate a suspected improper distribution or
nondistribution of district transactions and use tax.

Proposed Amendments to Regulations 1807 and 1828

Regulations 1807 and 1828 were originally adopted in 2002. The original 2002 versions of
Regulations 1807 and 1828 were repealed and new versions of Regulations 1807 and 1828 were
adopted in 2008 in order to streamline the Board’s review of jurisdictions’ petitions requesting
that the Board investigate suspected misallocations of local sales and use tax and districts’
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petitions requesting that the Board investigate suspected improper distributions or
nondistributions of district transactions and use tax. During the Board’s September 15, 2010,
Business Taxes Committee meeting, Mr. Johan Klehs presented his suggestions to further
improve the review processes prescribed by Regulations 1807 and 1828, as adopted in 2008, and
the Board directed its staff to meet with interested parties to discuss Mr. Klehs’ suggestions.

Board staff subsequently met with the interested parties on January 6, 2011, and February 17,
2011, to discuss Mr. Klehs’ suggestions and other interested parties’ suggestions for improving
the review processes prescribed by Regulations 1807 and 1828. Then, Board staff prepared
Formal Issue Paper 11-004, which set forth Board staff’s, Mr. Klehs’ and the HdL Companies’,
and MuniServices, LLC’s altemative recommendations on how to best amend Regulations 1807
and 1828 to improve their review processes, and submitted the formal issue paper to the Board
for consideration at its April 26, 2011, Business Taxes Committee meeting. However, the Board
did not vote on staff’s, Mr. Klehs’ and the HdL. Companies’, and MuniServices, LLC’s
alternative recommendations at the end of the April 26, 2011, Business Taxes Committee
meeting due to the overall lack of agreement between staff and the interested parties, and among
the interested parties. Instead, the Board directed staff to develop guidelines explaining what is
expected of all the parties involved in the review processes prescribed by Regulations 1807 and
1828 and to continue to work with the interested parties to see if staff and the interested parties
could agree on how to best amend Regulations 1807 and 1828.

As aresult, Board staff prepared a report, which set forth the expectations of all the parties
participating in the Regulation 1807 and Regulation 1828 review processes, and provided the

- report and Board staff’s revised recommendation regarding how to best amend Regulations 1807
and 1828 to the interested parties on August 4, 2011. Board staff’s revised recommendation
recommended that both regulations be amended to: (1) allow a jurisdiction or district to request a
30-day extension to submit its written objection to a notification of misallocation; (2) allow a
jurisdiction or district to perfect an incomplete petition within 30 days after the date of
correspondence from the Allocation Group in the Board’s Sales and Use Tax Department
notifying the jurisdiction or district that its petition is incomplete; (3) allow a jurisdiction or
district to request that the Allocation Group issue its supplemental decision on a petition within
60 days after receiving such request and based upon the information in the Allocation Group’s
possession if the Allocation Group does not issue its supplemental decision within three months
after receiving a timely written objection to its original decision; (4) require the Allocation
Group to forward the petition file to the Appeals Division in the Board’s Legal Department
within 30 days after receiving an objection to its supplemental decision regarding a petition; and
(5) require a notice of appeals conference regarding a petition to be mailed to every jurisdiction
or district that may be substantially affected by the Appeals Division’s recommendation to grant
that petition; and (6) authorize appeals conference holders in the Appeals Division to grant a
jurisdiction or district 30 days, instead of 15 days, to submit additional arguments and evidence
after an appeals conference, and automatically grant opposing jurisdictions or districts 30 days,
instead of 15 days, to file responses to post-conference submissions. Board staff’s revised
recommendation also recommended that both regulations be amended to clarify that the Board
repealed the 2002 versions of the regulations and adopted new versions of the regulations in
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2008, clarify the effect of the adoption of the 2008 regulations on petitions filed prior to January
1, 2003, and clarify that the 2008 regulations and the proposed 2011 amendments to the 2008
regulations apply to procedures occurring after their effective dates and are not retroactive.

Mr. Kelhs and the HdL. Companies indicated that they agreed with Board staff’s revised
recommendation; however, MuniServices, LLC, requested two changes to staff’s revised
recommendation. First, MuniServices, LLC, suggested that the amendments to Regulations
1807 and 1828 allow a jurisdiction or district to request that the Board’s Allocation Group issue
its supplemental decision within 30 days, instead of 60 days, after receiving such request.
Second, MuniServices, LLC, suggested that the transition rules in Regulation 1807, subdivision
(g), and Regulation 1828, subdivision (f), be revised to indicate that Regulations 1807 and 1828
were amended, rather than repealed and readopted, in 2008. However, Board staff did not agree
with MuniServices, LLC’s suggested changes. Therefore, Board staff prepared an Informal
Issue Paper dated August 10, 2011, containing Board staff’s revised recommendation for how to
best amend Regulations 1807 and 1828 and MuniServices, LLC’s alternative to staff’s revised
recommendation, and submitted it to the Board for consideration during its August 23, 2011,
Business Taxes Committee meeting.

During the August 23, 2011, Business Taxes Committee Meeting, Mr. Klehs expressed his
support for Board staff’s revised recommendation, Ms. Robin Sturdivant expressed the HdL
Companies’ support for staff’s revised recommendation, and Ms. Christy Bouma expressed
MuniServices, LLC’s opinion that the amendments contained in staff’s revised recommendation
will improve Regulation 1807’s and Regulation 1828’s review processes. In addition, the Board
agreed with Board staff’s revised recommendation to amend Regulation 1807, subdivision (g),
and Regulation 1828, subdivision (f), to indicate that the regulations were repealed and
readopted in 2008 because the amendments are consistent with the actual 2008 events and the
regulations’ history notes in the California Code of Regulations. However, the Board noted that
the Board’s website incorrectly indicated that both regulations were substantially “amended” in
2008, not repealed and readopted, and that the language on the Board’s website likely led to
MuniServices, LLC’s concerns about Board’s staff’s recommended amendments to Regulation
1807, subdivision (g), and Regulation 1828, subdivision (f), and the Board directed staff to
correct the Board’s website. Therefore, at the conclusion of the August 23, 2011, Business
Taxes Committee meeting, the Board unanimously voted to authorize staff to begin the formal
rulemaking process to adopt the amendments to Regulations 1807 and 1828 contained in staff’s
revised recommendation, as set forth in the Informal Issue Paper dated August 10, 2011. The
objective of the proposed amendments is to improve Regulation 1807’s and Regulation 1828’s
processes for reviewing jurisdictions’ petitions requesting that the Board investigate suspected
misallocations of local tax and districts’ petitions requesting that the Board investigate suspected
improper distributions or nondistributions of district tax.

There are no comparable federal regulations or statutes to Regulations 1807 and 1828.
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NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulations 1807
and 1828 will not impose a mandate on local agencies or school districts, including a mandate
that is required to be reimbursed under part 7 (commencing with section 17500) of division 4 of
title 2 of the Government Code.

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL
DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulations 1807
and 1828 will result in no direct or indirect cost or savings to any state agency, any cost to local
agencies or school districts that is required to be reimbursed under part 7 (commencing with
section 17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or
savings imposed on local agencies, or cost or savings in federal funding to the State of
California.

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

The adoption of the proposed amendments to Regulations 1807 and 1828 will improve the
Board’s processes for reviewing jurisdictions’ petitions for the investigation of suspected
misallocations of local sales and use tax and districts’ petitions for investigation of suspected
improper distributions or nondistributions of district transactions and use tax, without imposing
any new requirements on the businesses that report and pay such taxes. Therefore, the Board has
made an initial determination that the adoption of the proposed amendments to Regulations 1807
and 1828 will not have a significant, statewide adverse economic impact directly aftecting
business, including the ability of California businesses to compete with businesses in other
states.

The adoption of the proposed amendments to Regulations 1807 and 1828 may affect small
business.

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES

The Board is not aware of any cost impacts that a representative private person or business
would necessarily incur in reasonable compliance with the proposed action.

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION
11346.3, SUBDIVISION (b)

The Board has determined that the adoption of the proposed amendments to Regulation 1807 and
1828 will neither create nor eliminate jobs in the State of California nor result in the elimination
of existing businesses nor create or expand business in the State of California.
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NO SIGNIFICANT EFFECT ON HOUSING COSTS

Adoption of the proposed amendments to Regulations 1807 and 1828 will not have a significant
effect on housing costs.

DETERMINATION REGARDING ALTERNATIVES

The Board must determine that no reasonable alternative considered by it or that has been
otherwise identified and brought to its attention would be more effective in carrying out the
purpose for which this action is proposed, or be as effective as and less burdensome to affected
private persons than the proposed action.

CONTACT PERSONS

Questions regarding the substance of the proposed amendments should be directed to Bradley M.
Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e-mail at
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller,
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082.

Written comments for the Board's consideration, notice of intent to present testimony or
witnesses at the public hearing, and inquiries concerning the proposed administrative action
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-
2130, by fax at (916) 324-3984 , by e-mail at Richard.Bennion(@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879,
Sacramento, CA 94279-0080.

WRITTEN COMMENT PERIOD

The written comment period ends at 9:30 a.m. on November 15, 2011, or as soon thereafter as
the Board begins the public hearing regarding the proposed amendments to Regulations 1807
and 1828 during the November 15-17, 2011, Board meeting. Written comments received by Mr.
Rick Bennion at the postal address, email address, or fax number provided above, prior to the
close of the written comment period, will be presented to the Board and the Board will consider
the statements, arguments, and/or contentions contained in those written comments before the
Board decides whether to adopt the proposed amendments to Regulations 1807 and 1828. The
Board will only consider written comments received by that time.

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF
PROPOSED AMENDMENTS

The Board has prepared underlined and strikeout versions of the text of Regulations 1807 and
1828 illustrating the express terms of the proposed amendments and an initial statement of
reasons for the adoption of the proposed amendments. These documents and all the information
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on which the proposed amendments are based are available to the public upon request. The
rulemaking file is available for public inspection at 450 N Street, Sacramento, California. The
express terms of the proposed amendments to Regulations 1807 and 1828, and the initial
statement of reasons are also available on the Board's Website at www. boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE
SECTION 11346.8

The Board may adopt the proposed amendments to Regulations 1807 and 1828 with changes that
are nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed
text that the public was adequately placed on notice that the changes could result from the
originally proposed regulatory action. If a sufficiently related change is made to the proposed
amendments to Regulation 1807 or Regulation 1828, the Board will make the full text of the
resulting regulation, with the change clearly indicated, available to the public for at least 15 days
before adoption. The text of the resulting regulation will be mailed to those interested parties
who commented on the original proposed amendments orally or in writing or who asked to be
informed of such changes. The text of the resulting regulation will also be available to the public
from Mr. Bennion. The Board will consider written comments on the resulting regulation that
are received prior to adoption.

AVAILABILITY OF FINAL STATEMENT OF REASONS

If the Board adopts the proposed amendments to Regulations 1807 and 1828, the Board will
prepare a Final Statement of Reasons, which will be made available for inspection at 450 N
Street, Sacramento, California, and available on the Board’s Website at www.boe.ca.gov.

Sincerely,

ﬁl&w? (1 Esen

Diane G. Olson, Chief
Board Proceedings Division

DGO:reb
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Initial Statement of Reasons

Adoption of Proposed Amendments to
California Code of Regulations, Title 18, Section 1807,
Petitions for Reallocation of Local Tax, and
Section 1828, Petitions for Distribution or Redistribution of

Transactions and Use Tax

SPECIFIC PURPOSE AND NECESSITY

Current Law -

Counties are authorized to adopt local sales and use tax ordinances in accordance with the
provisions of the Bradley-Burns Uniform Local Sales and Use Tax Law (Rev. & Tax.
Code (RTC) § 7200 et seq.), and all of California’s counties have adopted ordinances
under the terms of this law. (RTC § 7201.) Cities are authorized to adopt local sales and
use tax ordinances in accordance with the Bradley-Burns Uniform Local Sales and Use
Tax Law, and when a city adopts such an ordinance the city’s tax is credited against its
county’s local sales and use tax. (RTC § 7202, subd. (h)). Also, redevelopment agencies
were authorized to adopt sales and use tax ordinances in accordance with the provisions
of the Bradley-Burns Uniform Local Sales and Use Tax Law, prior to January 1, 1994,
and there are still some redevelopment agencies’ local sales and use taxes in effect.

(RTC §§ 7202.6 and 7202.8.) A county’s local sales and use tax ordinance may provide
a credit for a redevelopment agency’s local sales and use tax. (RTC § 7202.5.)

The ordinance imposing a county’s or city’s local sales and use tax must include
provisions identical to those of the Sales and Use Tax Law (RTC § 6001 et seq.) with
certain exceptions, which include the rate of tax and the substitution of the name of the
county or city as the taxing agency in place of the state. (RTC §§ 7202 and 7203.) Also,
each county, city, and redevelopment agency is required to contract with the State Board
of Equalization (Board) to have the Board perform all the functions related to the
administration and operation of its local sales and use tax ordinance in conjunction with
the Board’s administration of the Sales and Use Tax Law. (RTC §§ 7202, subds. (d) and
(h)(4), and 7204.3.)

The Board is required to periodically transmit local sales and use taxes to the cities,
counties, cities and counties, and redevelopment agencies (jurisdictions) for which they
were collected. (RTC § 7204.) The Board may redistribute local taxes when there is an
error (RTC §7209) and California Code of Regulations, title 18, section (Regulation)
1807, Petitions for Reallocation of Local Tax, prescribes the procedures that apply when
a jurisdiction files a petition requesting that the Board investigate a suspected
misallocation of local sales and use tax.



In addition, districts (cities, counties, cities and counties, and other governmental entities)
are authorized to adopt district transactions (sales) and use tax ordinances in accordance
with the Transactions and Use Tax Law (RTC §7251 et seq.). The ordinance imposing a
district transactions and use tax must include provisions identical to those of the Sales
and Use Tax Law (RTC § 6001 et seq.) with certain exceptions, which include the rate of
tax and the substitution of the name of the district as the taxing agency in place of the
state. (RTC §§ 7261 and 7262.) Also, each district is required to contract with the Board
to have the Board perform all the functions related to the administration and operation of
its district transactions and use tax ordinance in conjunction with the Board’s
administration of the Sales and Use Tax Law. (RTC § 7270.)

The Board is required to periodically transmit transactions and use taxes to the districts
for which they were collected. (RTC § 7271.) The Board may redistribute local taxes
when there is an error (RTC §7269) and Regulation 1828, Peritions for Distribution or
Redistribution of Transactions and Use Tax, prescribes the procedures that apply when a
district files a petition requesting that the Board investigate a suspected improper
distribution or nondistribution of district transactions and use tax.

Proposed Amendments to Regulations 1807 and 1828

Regulations 1807 and 1828 were originally adopted in 2002. The original 2002 versions
of Regulations 1807 and 1828 were repealed and new versions of Regulations 1807 and
1828 were adopted in 2008 in order to streamline the Board’s review of jurisdictions’
petitions requesting that the Board investigate suspected misallocations of local sales and
use tax and districts’ petitions requesting that the Board investigate suspected improper
distributions or nondistributions of district transactions and use tax. During the Board’s
September 15, 2010, Business Taxes Committee meeting, Mr. Johan Klehs presented his
suggestions to further improve the review processes prescribed by Regulations 1807 and
1828, as adopted in 2008, and the Board directed its staff to meet with interested parties
to discuss Mr. Klehs’ suggestions.

Board staff subsequently met with the interested parties on January 6, 2011, and February
17, 2011, to discuss Mr. Klehs’ suggestions and other interested parties’ suggestions for
improving the review processes prescribed by Regulations 1807 and 1828. Then, Board
staff prepared Formal Issue Paper 11-004, which set forth Board staff’s, Mr. Klehs’ and
the HAdL Companies’, and MuniServices, LLC’s alternative recommendations on how to
best amend Regulations 1807 and 1828 to improve their review processes, and submitted
the formal issue paper to the Board for consideration at its April 26, 2011, Business
Taxes Committee meeting. However, the Board did not vote on staff’s, Mr. Klehs’ and
the HAL Companies’, and MuniServices, LLC’s alternative recommendations at the end
of the April 26, 2011, Business Taxes Committee meeting due to the overall lack of
agreement between staff and the interested parties, and among the interested parties.
Instead, the Board directed staff to develop guidelines explaining what is expected of all
the parties involved in the review processes prescribed by Regulations 1807 and 1828
and to continue to work with the interested parties to see if staff and the interested parties
could agree on how to best amend Regulations 1807 and 1828.



As a result, Board staff prepared a report, which set forth the expectations of all the
parties participating in the Regulation 1807 and Regulation 1828 review processes, and
provided the report and Board staff’s revised recommendation regarding how to best
amend Regulations 1807 and 1828 to the interested parties on August 4, 2011. Board
staff’s revised recommendation recommended that both regulations be amended to: (1)
allow a jurisdiction or district to request a 30-day extension to submit its written
objection to a notification of misallocation; (2) allow a jurisdiction or district to perfect
an incomplete petition within 30 days after the date of correspondence from the
Allocation Group in the Board’s Sales and Use Tax Department notifying the jurisdiction
or district that its petition is incomplete; (3) allow a jurisdiction or district to request that
the Allocation Group issue its supplemental decision on a petition within 60 days after
receiving such request and based upon the information in the Allocation Group’s
possession if the Allocation Group does not issue its supplemental decision within three
months after receiving a timely written objection to its original decision; (4) require the
Allocation Group to forward the petition file to the Appeals Division in the Board’s Legal
Department within 30 days after receiving an objection to its supplemental decision
regarding a petition; (5) require a notice of appeals conference regarding a petition to be
mailed to every jurisdiction or district that may be substantially affected by the Appeals
Division’s recommendation to grant that petition; and (6) authorize appeals conference
holders in the Appeals Division to grant a jurisdiction or district 30 days, instead of 15
days, to submit additional arguments and evidence after an appeals conference, and
automatically grant opposing jurisdictions or districts 30 days, instead of 15 days, to file
responses to post-conference submissions. Board staff’s revised recommendation also
recommended that both regulations be amended to clarify that the Board repealed the
2002 versions of the regulations and adopted new versions of the regulations in 2008,
clarify the effect of the adoption of the 2008 regulations on petitions filed prior to
January 1, 2003, and clarify that the 2008 regulations and the proposed 2011 amendments
to the 2008 regulations apply to procedures occurring after their effective dates and are
not retroactive.

Mr. Klehs and the HAdL Companies indicated that they agreed with Board staff’s revised
recommendation; however, MuniServices, LLC, requested two changes to staff’s revised
recommendation. First, MuniServices, LLC, suggested that the amendments to
Regulations 1807 and 1828 allow a jurisdiction or district to request that the Board’s
Allocation Group issue its supplemental decision within 30 days, instead of 60 days, after
receiving such request. Second, MuniServices, LLC, suggested that the transition rules in
Regulation 1807, subdivision (g), and Regulation 1828, subdivision (f), be revised to
indicate that Regulations 1807 and 1828 were amended, rather than repealed and
readopted, in 2008. However, Board staff did not agree with MuniServices, LLC’s
suggested changes. Therefore, Board staff prepared an Informal Issue Paper dated
August 10, 2011, containing Board staff’s revised recommendation for how to best
amend Regulations 1807 and 1828 and MuniServices, LLC’s alternative to staff’s revised
recommendation, and submitted it to the Board for consideration during its August 23,
2011, Business Taxes Committee meeting.

During the August 23, 2011, Business Taxes Committee Meeting, Mr. Klehs expressed



his support for Board staff’s revised recommendation, Ms. Robin Sturdivant expressed
the HAL Companies’ support for staff’s revised recommendation, and Ms. Christy Bouma
expressed MuniServices, LLC’s opinion that the amendments contained in staff’s revised
recommendation will improve Regulation 1807’s and Regulation 1828’s review
processes. In addition, the Board agreed with Board staff’s revised recommendation to
amend Regulation 1807, subdivision (g), and Regulation 1828, subdivision (f), to indicate
that the regulations were repealed and readopted in 2008 because the amendments are
consistent with the actual 2008 events and the regulations’ history notes in the California
Code of Regulations. However, the Board noted that the Board’s website incorrectly
indicated that both regulations were substantially “amended” in 2008, not repealed and
readopted, and that the language on the Board’s website likely led to MuniServices,
LLC’s concerns about Board’s staff’s recommended amendments to Regulation 1807,
subdivision (g), and Regulation 1828, subdivision (f), and the Board directed staff to
correct the Board’s website.

At the conclusion of the August 23, 2011, Business Taxes Committee meeting, the Board
agreed with Board staff, Mr. Klehs, the HdL Companies, and MuniServices, LLC that the
amendments to Regulations 1807 and 1828 set forth in staff’s revised recommendation
improved the review processes prescribed by both regulations and that the amendments
were reasonably necessary for the specific purpose of improving the Board’s
administration of local sales and use taxes and district transactions and use taxes.
Therefore, the Board unanimously voted to authorize staff to begin the formal rulemaking
process to adopt the amendments to Regulations 1807 and 1828 contained in staff’s
revised recommendation, as set forth in the Informal Issue Paper dated August 10, 2011.

There are no comparable federal regulations or statutes to Regulations 1807 and 1828.
DOCUMENTS RELIED UPON

The Board relied upon Formal Issue Paper 11-004, the Informal Issue Paper dated August
10, 2011, the exhibits to the formal issue paper and informal issue paper, and comments
made during the Board’s discussion of the formal issue paper and informal issue paper
during its April 26, 2011, and August 23, 2011, Business Taxes Committee meetings,
respectively, in deciding to propose the amendments to Regulations 1807 and 1828
described above.

ALTERNATIVES CONSIDERED

The Board considered four alternatives to the proposed amendments to Regulations 1807
and 1828 during its April 26, 2011, Business Taxes Committee meeting, which are
described in detail in Formal Issue Paper 11-004. Alternative 1 was recommended by
Board staff, alternative 2 was recommended by Mr. Klehs and supported by the HdL
Companies, and alternatives 3 and 4 were recommended by MuniServices, LLC.

All four alternatives recommended that Regulations 1807 and 1828 be amended to: (1)
allow a jurisdiction or district to request a 30-day extension to submit its written



objection to a notification of misallocation; (2) require the Allocation Group to forward
the petition file to the Appeals Division in the Board’s Legal Department within 30 days
after receiving an objection to its supplemental decision regarding a petition; (3) require a
notice of appeals conference regarding a petition to be mailed to every jurisdiction or
district that may be substantially affected by the Appeals Division’s recommendation to
grant that petition; and (4) authorize appeals conference holders in the Appeals Division
to grant a jurisdiction or district 30 days, instead of 15 days, to submit additional
arguments and evidence after an appeals conference, and automatically grant opposing
Jurisdictions or districts 30 days, instead of 15 days, to file responses to post-conference
submissions. Therefore, all of these amendments were included in staff’s revised
recommendation in the Informal Issue Paper dated August 10, 2011, and the Board voted
to propose these amendments to Regulations 1807 and 1828 at the conclusion of its
August 23, 2011, Business Taxes Committee meeting,.

Alternative 1 recommended that the Board amend Regulations 1807 and 1828 to allow a
jurisdiction or district to request that the Allocation Group issue its supplemental decision
on a petition within 90 days after receiving such request and based upon the information
in the Allocation Group’s possession if the Allocation Group does not issue its
supplemental decision within six months after receiving a timely written object to its
original decision. Alternatives 2 recommend that the Board amend Regulations 1807 and
1828 to require the Allocation Group to consider an objection to its original decision on a
petition and issue a supplemental decision on the petition within 90 days. Alternatives 3
and 4 recommended that the Board amend the regulations to require that the Allocation
Group complete any supplemental investigation within 90 days after the Allocation
Group receives an objection to its original decision on a petition and then meet and
confer with the parties. Alternatives 3 and 4 also recommended that the amendments to
both regulations allow a jurisdiction or district to request, any time after the parties meet
and confer, that the Allocation Group issue its supplemental decision on a petition within
30 days after receiving such request and based upon the information in the Allocation
Group’s possession. The similar procedures embodied in the four alternatives regarding
the issuance of supplemental decisions were combined into staff’s revised
recommendation in the Informal Issue Paper dated August 10, 2011, that both regulations
be amended to allow a jurisdiction or district to request that the Allocation Group issue
its supplemental decision on a petition within 60 days after receiving such request and
based upon the information in the Allocation Group’s possession if the Allocation Group
does not issue its supplemental decision within three months after receiving a timely
written object to its original decision. The interested parties subsequently concurred with
staff’s revised recommendation, except that MuniServices, LLC, recommend that staff
change 60 days to 30 days. The Board voted to propose the amendments to Regulations
1807 and 1828 set forth in staff’s revised recommendation because, in some cases, the
Allocation Group does need 60 days to prepare its supplemental decisions.

Alternative |1 also recommended that the Board amend the transition rules in Regulation
1807, subdivision (g), and Regulation 1828, subdivision (f), to clarify that the 2002
versions of the regulations were repealed and new versions of the regulations were
adopted in 2008, clarify the effect of the adoption of the 2008 regulations on petitions



filed prior to January 1, 2003, and clarify that the 2008 regulations and the proposed 2011
amendments to the regulations apply to procedures occurring after their effective dates
and are not retroactive. Alternative 3 recommended that the Board adopt Regulations
1807.1 and 1828.1 containing the provisions of Regulations 1807 and 1828 as
recommended to be amended in alternative 3, and amend Regulations 1807 and 1828 so
that they cease to be operative when Regulations 1807.1 and 1828.1 become operative in
order to make it clear that the provisions of new Regulations 1807.1 and 1828.1 are not
retroactive. Alternative 4 simply recommended amending Regulations 1807 and 1828 to
provide that the 2011 amendments have no retroactive effect. In its revised
recommendation in the Informal Issue Paper dated August 10, 2011, Board staff
continued to recommend that the transition rules in Regulation 1807, subdivision (g), and
Regulation 1828, subdivision (f), be clarified as originally recommended by staff in
alternative 1. However, MuniServices, LLC, recommend that the transition rules be
revised to indicate that Regulations 1807 and 1828 were amended, rather than repealed
and readopted, in 2008. The Board voted to propose to amend the transition rules in the
manner recommended by staff because the Board agreed that staff’s recommended
amendments were consistent with the actual 2008 events and the regulations’ history
notes in the California Code of Regulations, and the Board determined that staff’s
recommended amendments clarified the regulations’ existing transition rules without
creating unnecessary confusion.

Alternative 2 also recommended that the Board amend Regulations 1807 and 1828 to: (1)
limit the time the Allocation Group has to prepare a second supplement decision after it
receives an objection to its original supplemental decision; (2) require the Appeals
Division to schedule an appeals conference within six months after receiving a petition
file from the Allocation Group, and require the Appeals Division to schedule an appeals
conference within 90 days after the Board receives an objection to a second supplemental
decision; (3) reduce the additional time the Board’s Chief Counsel can grant the Appeals
Division to prepare its Decision and Recommendation (D&R) regarding a petition to 30
days; (4) eliminate the procedures for the parties to a petition to request that the Appeals
Division reconsider its D&R and issue a Supplemental D&R; and (5) require the Board to
issue a notice of hearing within 90 days after a party to a petition files a timely request for
a Board hearing. The Board did no vote on whether to propose any of these amendments
because they were no longer being recommended by Mr. Klehs or the HIL Companies at
the time of the Board’s August 23, 2011, Business Taxes Committee meeting.

Alternatives 3 and 4 also recommended that the Board amend Regulations 1807 and 1828
to: (1) impose a 270-day limit on the Allocation Group’s initial investigation of a
petition, require the Allocation Group to meet and confer with the petitioner regarding the
status of its investigation if it has not issued a decision on the petition within that period,
and allow the petitioner to request that the Allocation Group issue its decision within 30
days after it has met and conferred with the petitioner without regard to the status of the
investigation; (2) prohibit an appeals conference holder from accepting post-conference
submissions outside of the 30-day periods provided in the regulation, except upon the
agreement of all the parties to a petition; and (3) require a party to a petition to provide a
justification as to why that party is presenting new evidence to the Board prior to a Board



hearing that was not previously provided during the Appeals Conference process, and
require the Board to rule on the admissibility of the new evidence based upon such
justification, at least 75 days prior to the Board hearing. The Board did no vote on
whether to propose any of these amendments because they were no longer being
recommended by MuniServices, LLC, at the time of the Board’s August 23, 2011,
Business Taxes Committee meeting.

No reasonable alternative to the proposed amendments to Regulations 1807 and 1828 has
been brought to the Board’s attention that would be as effective in carrying out the
purposes for which the amendments are proposed and that would lessen any adverse
impact on small business, if any, from the proposed regulatory action and the Board has
not rejected any such alternative.

NO ADVERSE ECONOMIC IMPACT ON BUSINESS

The adoption of the proposed amendments to Regulations 1807 and 1828 will improve
the Board’s processes for reviewing jurisdictions’ petitions for the investigation of
suspected misallocations of local sales and use tax and districts’ petitions for
investigation of suspected improper distributions or nondistributions of district
transactions and use tax, without imposing any new requirements on the businesses that
report and pay such taxes. Therefore, the Board has made an initial determination that
the adoption of the proposed amendments to Regulations 1807 and 1828 will not have a
significant adverse economic impact on business, including small business.

The proposed regulation may affect small business.



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1807,

Petitions for Reallocation of Local Tax

Regulation 1807. Petitions for Reallocation of Local Tax.
(a) Definitions.

(1) Local Tax. “Local tax” means a local sales and use tax adopted pursuant to
Revenue and Taxation Code section 7200, et seq., and administered by the Board.

(2) Jurisdiction. “Jurisdiction” means any city, county, city and county, or
redevelopment agency which has adopted a local tax.

(3) Petition. “Petition” means a request or inquiry from a jurisdiction, other than a
submission under Revenue and Taxation Code section 6066.3, for investigation of
suspected misallocation of local tax submitted in writing to the Allocation Group of
the Sales and Use Tax Department. The petition must contain sufficient factual data
to support the probability that local tax has been erroneously allocated and
distributed. Sufficient factual data should include, for each business location being
questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the taxpayer's allocation is questioned. If
the petition alleges that a misallocation occurred because a sale location is
unregistered, evidence that the questioned location is a selling location or that it is
a place of business as defined by California Code of Regulations, title 18, section
1802. If the petition alleges that a misallocation occurred because the tax for a
sale shipped from an out-of-state location was actually sales tax and not use tax,
evidence that there was participation in the sale by an in-state office of the retailer
and that title to the goods passed to the purchaser inside California.

(F) Name, title, and telephone number of the contact person.

(G) The tax reporting periods involved.
“Petition” also includes an appeal by a jurisdiction from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that local taxes

previously allocated to it were misallocated and will be reallocated. Such a
jurisdiction may object to that notification by submitting a written petition to the



Allocation Group within 30 days of the date of mailing of the notification_or within a
period of extension described below. The petition must include a copy of the
notification and specify the reason the jurisdiction disputes it. If a jurisdiction does
not submit such a petition within 30 days of the date of mailing of the notification, or
within a period of extension, the notification of the Local Revenue Allocation Unit is
final as to the jurisdiction so notified.

The jurisdiction may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such request
must provide a reasonable explanation for the requesting jurisdiction’s inability to
submit its objection within 30 days and must be received by the Local Revenue

Allocation Unit within 30 days of the date of mailing of its notification. Within five
days of receipt of the request, the Local Revenue Allocation Unit will mail

notification to the jurisdiction whether the request is granted or denied. If a timely
request for an extension is submitted, the time for the jurisdiction to file a written
objection is extended to 10 days after the mailing of the notice of whether the request
is granted or denied. If the request is granted, the time for the jurisdiction to submit a
written objection to the notification of the Local Revenue Allocation Unit is further
extended to the 60" day after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a jurisdiction that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge” is the date on which the Allocation Group receives a
valid petition. Where a misallocation that is reasonably covered by the petition is
confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected Jurisdiction. “Substantially affected jurisdiction” is a
jurisdiction for which the decision on a petition would result in a decrease to its total
allocation of 5 percent or more of its average quarterly allocation (generally
determined with reference to the prior four calendar quarters) or of $50,000 or more,
and includes a jurisdiction whose allocation will be decreased solely as the result of a
reallocation from the statewide and applicable countywide pools.

(7) Notified Jurisdiction. “Notified jurisdiction” is a jurisdiction that has been notified
as a substantially affected jurisdiction.

(b) Review by Allocation Group.

(1) The Allocation Group will promptly acknowledge a submission intended as a
petition._If the submission does not contain the elements identified in subdivision
a)(3). the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the




Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)(3), then the date of receipt of the original submission will
be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The Allocation Group will review the petition and issue to the petitioner a written
decision to grant or deny the petition, including the basis for that decision. The
written decision will also note the date of knowledge, and if other than the date the
petition was received, will include the basis for that date. A reallocation will be made
if the preponderance of evidence, whether provided by petitioner or obtained by
Board staff as part of its investigation of the petition, shows that there was a
misallocation. If the preponderance of evidence does not show that a misallocation
occurred, the petition will be denied.

(3) If the Allocation Group does not issue a decision within six months of the date it
receives a valid petition, the petitioner may request that the Allocation Group issue its
decision without regard to the status of its investigation. Within 90 days of receiving
such a request, the Allocation Group will issue its decision based on the information
in its possession.

(4) If the decision of the Allocation Group is that the asserted misallocation did not
occur and that the petition should be denied, in whole or in part, the petitioner may
submit to the Allocation Group a written objection to the decision under subdivision

(b)(6).

(5) If the decision of the Allocation Group is that a misallocation did occur, it will
also mail a copy of its decision to any substantially affected jurisdiction. Any such
notified jurisdiction may submit to the Allocation Group a written objection to the
decision under subdivision (b)(6).

(6) The petitioner or any notified jurisdiction may appeal the decision of the
Allocation Group by submitting a written objection to the Allocation Group within 30
days of the date of mailing of the Allocation Group's decision, or within a period of
extension authorized by subdivision (b)(210). If no such timely objection is
submitted, the decision of the Allocation Group is final as to the petitioner and all
notified jurisdictions.

(7) If the petitioner or a notified jurisdiction submits a timely written objection to the
decision of the Allocation Group, the Allocation Group will consider the objection
and issue a written supplemental decision to grant or deny the objection, including the
basis for that decision. A copy of the supplemental decision will be mailed to the
petitioner, to any notified jurisdiction, and to any other jurisdiction that is
substantially affected by the supplemental decision.



(8) If the Allocation Group does not issue a supplemental decision within three
months of the date it receives a written timely objection to the decision of the
Allocation Group, the petitioner or any notified jurisdiction may request that the
Allocation Group issue its supplemental decision without regard to the status of its
investigation. Within 60 days of receiving such a request, the Allocation Group will
issue its supplemental decision based on the information in its possession.

(89) The petitioner or any notified jurisdiction may appeal the supplemental decision
of the Allocation Group by submitting a written objection under subdivision (c)(1)
within 30 days of the date of mailing of that supplemental decision, or within a period
of extension authorized by subdivision (b)(910). If no such timely objection is
submitted, the supplemental decision of the Allocation Group is final as to the
petitioner and all notified jurisdictions.

(810) The petitioner or any notified jurisdiction may request a 30-day extension to
submit a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
jurisdiction's inability to submit its objection within 30 days, must be copied to all
other jurisdictions to whom the Allocation Group mailed a copy of its decision or
supplemental decision (to the extent known by the requesting jurisdiction), and must
be received by the Allocation Group within 30 days of the date of mailing of its
decision or supplemental decision. Within five days of receipt of the request, the
Allocation Group will mail notification to the petitioner and to all notified
jurisdictions whether the request is granted or denied. If a timely request for an
extension is submitted, the time for the petitioner and any notified jurisdiction to file
a written objection to the decision or supplemental decision of the Allocation Group
is extended to 10 days after the mailing of the notice of whether the request is granted
or denied. If the request is granted, the time for the petitioner and all notified
jurisdictions to submit a written objection to the decision or supplemental decision of
the Allocation Group is further extended to the 60th day after the date of mailing of
the decision or supplemental decision.

(c) Review by Appeals Division.

(1) The petitioner or any notified jurisdiction may appeal the supplemental decision
of the Allocation Group by submitting a written objection to the Allocation Group
within 30 days of the date of mailing of the Allocation Group's supplemental
decision, or within a period of extension authorized by subdivision (b)($10). Such an
objection must state the basis for the objecting jurisdiction's disagreement with the
supplemental decision and include all additional information in its possession that
supports its position.

(2) If a timely objection to its supplemental decision is submitted, the Allocation
Group will, within 30 days of receipt of the objection, prepare the file and forward it
to the Appeals Division. The petitioner, all notified jurisdictions, any other

jurisdiction that would be substantially affected if the petition were granted, and the




Sales and Use Tax Department will thereafter be mailed notice of the appeals
conference, which will generally be sent at least 45 days prior to the scheduled date of
the conference.

(A) Petitioner or any notified jurisdiction may continue to discuss the dispute with
staff of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or otherwise, the Sales and
Use Tax Department decides the supplemental decision of the Allocation Group
was incorrect or that further investigation should be pursued, it shall so notify the
Appeals Division, the petitioner, and all notified jurisdictions.

(B) If the Department sends notice to the Appeals Division in accordance with the
subdivision (¢)(2)(A) no later than 30 days prior to the date scheduled for the
appeals conference, the Appeals Division will suspend its review and the dispute
will be returned to the Department. The Department will thereafter issue a second
supplemental decision, or will return the dispute to the Appeals Division along
with a report of its further investigation, if appropriate, for the review and
decision of the Appeals Division.

(C) If the Department sends notice to the Appeals Division in accordance with
subdivision (c)(2)(A) less than 30 days prior to the date scheduled for the appeals
conference, the Appeals Division will decide whether the dispute should be
returned to the Department or remain with the Appeals Division, and notify the
parties accordingly. If the dispute is returned to the Department, the Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Department issues a second supplemental decision in accordance
with subdivision (c)(2)(B) or (¢)(2)(C), it will send a copy of the decision to the
petitioner, any notified jurisdiction, and any other jurisdiction that is substantially
affected by the second supplemental decision, any of whom may appeal the
second supplemental decision by submitting a written objection under subdivision
(c)(1) within 30 days of the date of mailing of that supplemental decision, or
within a period of extension authorized by subdivision (b)(910). If no such timely
objection is submitted, the second supplemental decision is final as to the
petitioner and all notified jurisdictions.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notified jurisdictions who wish to participate, and
the Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be



accepted at any time at or before the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant +530
days after the appeals conference—et%@—dayswth—s&fﬁe&eﬁtjﬁ»sﬂﬁe&&eﬂ— to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed
1530 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (¢)(3), the
Appeals Division will issue a written Decision and Recommendation (D&R) setting
forth the applicable facts and law and the conclusions of the Appeals Division. The
Chief Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to
the petitioner, all notified jurisdictions, and the Sales and Use Tax Department. A
copy of the D&R will be mailed to the petitioner, to all notified jurisdictions, to any
other jurisdiction that will be substantially affected by the D&R, and to the Sales and
Use Tax Department.

(5) The petitioner or any notified jurisdiction may appeal the D&R by submitting a
written request for Board hearing under subdivision (d)(1) within 60 days of the date
of mailing of the D&R.

(6) The petitioner, any notified jurisdiction, or the Sales and Use Tax Department
may also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a
written request for reconsideration (RFR) to the Appeals Division before expiration
of the time during which a timely request for Board hearing may be submitted, or if a
Board hearing has been requested, prior to that hearing. If a jurisdiction or the Sales
and Use Tax Department submits an RFR before the time for requesting a Board
hearing has expired, the Appeals Division will issue an SD&R to consider the
request, after obtaining whatever additional information or arguments from the parties
that it deems appropriate. If an RFR is submitted after a jurisdiction has requested a
Board hearing, the Appeals Division will determine whether it should issue an SD&R
in response. A copy of the SD&R issued under this subdivision or under subdivision
(c)(7) will be mailed to the petitioner, to all notified jurisdictions, to any other
jurisdiction that will be substantially affected by the SD&R, and to the Sales and Use
Tax Department. The petitioner or any notified jurisdiction may appeal the SD&R by
submitting a written request for Board hearing under subdivision (d)(1) within 60
days of the date of mailing of the SD&R.



(7) Whether or not an RFR is submitted, at any time prior to the time the
recommendation in the D&R or prior SD&R is acted on by the Department as a final
matter or the Board has held an oral hearing on the petition, the Appeals Division
may issue an SD&R as it deems necessary to augment, clarify, or correct the
information, analysis, or conclusions contained in the D&R or any prior SD&R.

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
jurisdictions unless the Appeals Division issues an SD&R under subdivision (c)(7).

(d) Review by Board.

(1) The petitioner or any notified jurisdiction may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
jurisdiction’s disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified jurisdiction, any other jurisdiction that would be substantially affected if
the petition were granted, and the taxpayer(s) whose allocations are the subject of the
petition, that the petition for reallocation of local tax is being scheduled for a Board
hearing to determine the proper allocation.

(3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of
the Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the
burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for reallocation exhausts all
administrative remedies on the matter for all jurisdictions.

(e) Limitation Period for Redistﬂbuﬁons. Redistributions shall not include amounts
originally distributed earlier than two quarterly periods prior to the quarter of the date of
knowledge.



(f) Application to Section 6066.3 Inquiries.

The procedures set forth herein for submitting a petition for reallocation of local tax are
separate from those applicable to a submission under Revenue and Taxation Code section
6066.3. If a petition under the procedures set forth herein and a submission under section
6066.3 are both filed for the same alleged improper distribution, only the earliest
submission will be processed, with the date of knowledge established under the
procedures applicable to that earliest submission. However, the procedures set forth in
subdivisions (b), (c), and (d) also apply to appeals from reallocation determinations made
under section 6066.3.

(g) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of
reallocation petitions and otherwise improve the process for doing so. Regulation 1807
was repealed and readopted in 2008. #The readopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1807 (effective February 22, 2003).

(1) The operative date of this regulation_as readopted in 2008 and any amendments

thereto is the effective date-it-becomes-effeetive under Section 11343.4 of the

Government Code (thirty days after ithas-been-apprevedapproval by the Office of
Administrative Law and forwardedforwarding to the Secretary of State) and itthere
shall havebe no retroactive effect.

ps-fed-p he-operative-date-ofth culation;Notwithstanding
subdmsmn (2)(3). petitions shall be rev1ewed appealed and decided in accordance
with this regulation as to procedures occurring after thatits operative date or that of

any amendments thereto.

(3) All such-petitions filed prior to January 1, 2003 and denied by Board Management
must_have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections
7209 and 7223, Revenue and Taxation Code.



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1828,

Petitions for Distribution or Redistribution of Transactions and Use Tax

Regulation 1828. Petitions for Distribution or Redistribution of Transactions and
Use Tax.

(a) Definitions.

(1) District Tax. “District tax” means a transaction and use tax adopted pursuant to
Revenue and Taxation Code section 7251, et seq., or pursuant to Revenue and
Taxation Code section 7285, et seq., and administered by the Board.

(2) District. “District” means any entity, including a city, county, city and county, or
special taxing jurisdiction, which has adopted a district tax.

(3) Petition. “Petition” means a request or inquiry from a district for investigation of
suspected improper distribution or nondistribution of district tax submitted in writing
to the Allocation Group of the Sales and Use Tax Department. The petition must
contain sufficient factual data to support the probability that district tax has not been
distributed or has been erroneously distributed. Sufficient factual data should include,
for each business location being questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the distribution or nondistribution is
questioned, identifying the delivery location or locations of the property the sales
of which are at issue. If the petition alleges that the subject transactions are
subject to the district's use tax, evidence that the retailer is engaged in business in
the district as provided in California Code of Regulations, title 18, section 1827,
subdivision (c).

(F) Name, title, and telephone number of the contact person.
(G) The tax reporting periods involved.

“Petition” also includes an appeal by a district from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that district taxes
previously allocated to it were misallocated and will be reallocated. Such a district
may object to that notification by submitting a written petition to the Allocation
Group within 30 days of the date of mailing of the notification_or within a period of




extension described below. The petition must include a copy of the notification and
specify the reason the district disputes it. If a district does not submit such a petition
within 30 days of the date of mailing of the notification, or within a period of
extension, the notification of the Local Revenue Allocation Unit is final as to the
district so notified.

The district may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such a request
must provide a reasonable explanation for the requesting district’s inability to submit
its objection within 30 days and must be received by the Local Revenue Allocation

Unit within 30 days of the date of mailing of its notification. Within five days of
receipt of the request. the Local Revenue Allocation Unit will mail notification to the

district whether the request is granted or denied. If a timely request for extension is
submitted, the time for the district to file a written objection is extended to 10 days
after the mailing of the notice of whether the request is granted or denied. If the
request is granted, the time for the district to submit a written objection to the
notification of the Local Revenue Allocation Unit is further extended to the 60th day
after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a district that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge” is the date on which the Allocation Group receives a
valid petition. Where an error in distribution that is reasonably covered by the petition
is confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected District. “Substantially affected district” is a district for
which the decision on a petition would result in a decrease to its total distribution of 5
percent or more of its average quarterly distribution (generally determined with
reference to the prior four calendar quarters) or of $50,000 or more.

(7) Notified District. “Notified district” is a district that has been notified as a
substantially affected district.

(b) Review by Allocation Group.

(1) The Allocation Group will promptly acknowledge a submission intended as a
petition. If the submission does not contain the elements identified in subdivision
(a)(3). the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the
Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)(3), then the date of receipt of the original submission will




be regarded as the date of knowledge. In the event that a submission is not perfected

within this 30 day period, it will not qualify as a valid petition.

(2) The Allocation Group will review the petition and issue to the petitioner a written
decision to grant or deny the petition, including the basis for that decision. The
written decision will also note the date of knowledge, and if other than the date the
petition was received, will include the basis for that date. A redistribution will be
made if the preponderance of evidence, whether provided by petitioner or obtained by
Board staff as part of its investigation of the petition, shows that there was an error in
distribution. If the preponderance of evidence does not show that an error in
distribution occurred, the petition will be denied.

(3) If the Allocation Group does not issue a decision within six months of the date it
receives a valid petition, the petitioner may request that the Allocation Group issue its
decision without regard to the status of its investigation. Within 90 days of receiving
such a request, the Allocation Group will issue its decision based on the information
in its possession. ’

(4) If the decision of the Allocation Group is that the asserted error in distribution did
not occur and that the petition should be denied, in whole or in part, the petitioner
may submit to the Allocation Group a written objection to the decision under
subdivision (b)(6).

(5) If the decision of the Allocation Group is that an error in distribution did occur, it
will also mail a copy of its decision to any substantially affected district. Any such
notified district may submit to the Allocation Group a written objection to the
decision under subdivision (b)(6).

(6) The petitioner or any notified district may appeal the decision of the Allocation
Group by submitting a written objection to the Allocation Group within 30 days of
the date of mailing of the Allocation Group's decision, or within a period of extension
authorized by subdivision (b)(910). If no such timely objection is submitted, the
decision of the Allocation Group is final as to the petitioner and all notified districts.

(7) If the petitioner or a notified district submits a timely written objection to the
decision of the Allocation Group, the Allocation Group will consider the objection
and issue a written supplemental decision to grant or deny the objection, including the
basis for that decision. A copy of the supplemental decision will be mailed to the
petitioner, to any notified district, and to any other district that is substantially
atfected by the supplemental decision.

(8) If the Allocation Group does not issue a supplemental decision within three
months of the date it receives a written timely objection to the decision of the

Allocation Group, the petitioner or any notified district may request that the

Allocation Group issue its supplemental decision without regard to the status of its




investigation. Within 60 days of receiving such a request, the Allocation Group will

issue its supplemental decision based on the information in its possession.

(89) The petitioner or any notified district may appeal the supplemental decision of
the Allocation Group by submitting a written objection under subdivision (¢)(1)
within 30 days of the date of mailing of that supplemental decision, or within a period
of extension authorized by subdivision (b)(910). If no such timely objection is
submitted, the supplemental decision of the Allocation Group is final as to the
petitioner and all notified districts.

(910) The petitioner or any notified district may request a 30-day extension to submit
a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
district's inability to submit its objection within 30 days, must be copied to all other
districts to whom the Allocation Group mailed a copy of its decision or supplemental
decision (to the extent known by the requesting district), and must be received by the
Allocation Group within 30 days of the date of mailing of its decision or
supplemental decision. Within five days of receipt of the request, the Allocation
Group will mail notification to the petitioner and to all notified districts whether the
request is granted or denied. If a timely request for an extension is submitted, the time
for the petitioner and any notified district to file a written objection to the decision or
supplemental decision of the Allocation Group is extended to 10 days after the
mailing of the notice of whether the request is granted or denied. If the request is
granted, the time for the petitioner and all notified districts to submit a written
objection to the decision or supplemental decision of the Allocation Group is further
extended to the 60th day after the date of mailing of the decision or supplemental
decision.

(c) Review by Appeals Division.

(1) The petitioner or any notified district may appeal the supplemental decision of the
Allocation Group by submitting a written objection to the Allocation Group within 30
days of the date of mailing of the Allocation Group's supplemental decision, or within
a period of extension authorized by subdivision (b)(210). Such an objection must
state the basis for the objecting district's disagreement with the supplemental decision
and include all additional information in its possession that supports its position.

(2) If a timely objection to its supplemental decision is submitted, the Allocation
Group will, within 30 days of receipt of the objection, prepare the file and forward it
to the Appeals Division. The petitioner, all notified districts, any other district that
would be substantially affected if the petition were granted, and the Sales and Use
Tax Department will thereafter be mailed notice of the appeals conference, which will
generally be sent at least 45 days prior to the scheduled date of the conference.

(A) Petitioner or any notified district may continue to discuss the dispute with
staff of the Sales and Use Tax Department after the dispute is referred to the
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Appeals Division. If, as a result of such discussions or otherwise, the Sales and
Use Tax Department decides the supplemental decision of the Allocation Group
was incorrect or that further investigation should be pursued, it shall so notify the
Appeals Division, the petitioner, and all notified districts.

(B) If the Department sends notice to the Appeals Division in accordance with the
subdivision (c)(2)(A) no later than 30 days prior to the date scheduled for the
appeals conference, the Appeals Division will suspend its review and the dispute
will be returned to the Department. The Department will thereafter issue a second
supplemental decision, or will return the dispute to the Appeals Division along
with a report of its further investigation, if appropriate, for the review and
decision of the Appeals Division. :

(C) If the Department sends notice to the Appeals Division in accordance with
subdivision (c)(2)(A) less than 30 days prior to the date scheduled for the appeals
conference, the Appeals Division will decide whether the dispute should be
returned to the Department or remain with the Appeals Division, and notify the
parties accordingly. If the dispute is returned to the Department, the Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Department issues a second supplemental decision in accordance
with subdivision (c)(2)(B) or (¢)(2)(C), it will send a copy of the decision to the
petitioner, any notified district, and any other district that is substantially affected
by the second supplemental decision, any of whom may appeal the second
supplemental decision by submitting a written objection under subdivision (c}(1)
within 30 days of the date of mailing of that supplemental decision, or within a
period of extension authorized by subdivision (b)(210). If no such timely
objection is submitted, the second supplemental decision is final as to the
petitioner and all notified districts.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notified districts who wish to participate, and the
Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant 530
days after the appeals conferenceor30-days-with-sufficientjustifieation; to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the



requesting participant on the issue(s) covered by the additional submission is allowed
1530 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (¢)(3), the
Appeals Division will issue a written Decision and Recommendation (D&R) setting
forth the applicable facts and law and the conclusions of the Appeals Division. The
Chief Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to
the petitioner, all notified districts, and the Sales and Use Tax Department. A copy of
the D&R will be mailed to the petitioner, to all notified districts, to any other district
that will be substantially affected by the D&R, and to the Sales and Use Tax
Department.

(5) The petitioner or any notified district may appeal the D&R by submitting a written
request for Board hearing under subdivision (d)(1) within 60 days of the date of
mailing of the D&R.

(6) The petitioner, any notified district, or the Sales and Use Tax Department may
also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a written
request for reconsideration (RFR) to the Appeals Division before expiration of the
time during which a timely request for Board hearing may be submitted, or if a Board
hearing has been requested, prior to that hearing. If a district or the Sales and Use Tax
Department submits an RFR before the time for requesting a Board hearing has
expired, the Appeals Division will issue an SD&R to consider the request, after
obtaining whatever additional information or arguments from the parties that it deems
appropriate. If an RFR is submitted after a district has requested a Board hearing, the
Appeals Division will determine whether it should issue an SD&R in response. A
copy of the SD&R issued under this subdivision or under subdivision (c)(7) will be
mailed to the petitioner, to all notified districts, to any other district that will be
substantially affected by the SD&R, and to the Sales and Use Tax Department. The
petitioner or any notified district may appeal the SD&R by submitting a written
request for Board hearing under subdivision (d)(1) within 60 days of the date of
mailing of the SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the
recommendation in the D&R or prior SD&R is acted on by the Department as a final
matter or the Board has held an oral hearing on the petition, the Appeals Division
may issue an SD&R as it deems necessary to augment, clarify, or correct the
information, analysis, or conclusions contained in the D&R or any prior SD&R.



(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
districts unless the Appeals Division issues an SD&R under subdivision (¢)(7).

(d) Review by Board.

(1) The petitioner or any notified district may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
district's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified district, any other district that would be substantially affected if the
petition were granted, and the taxpayer(s) whose distribution (or nondistribution) are
the subject of the petition, that the petition for redistribution of district tax is being
scheduled for a Board hearing to determine the proper distribution.

(3) The Sales and Use Tax Department, the petitioner, and all districts notified of the
Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the
burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for redistribution exhausts all
administrative remedies on the matter for all districts.

(e) Limitation Period for Redistributions.

For redistributions where the date of knowledge is prior to January 1, 2008, the standard
three-year statute of limitations is applicable, based on the date of knowledge. For
redistributions where the date of knowledge is on or after January 1, 2008, redistributions
shall not include amounts originally distributed earlier than two quarterly periods prior to
the quarter of the date of knowledge.

(f) Operative Date and Transition Rules.



This regulation is intended to reduce the time required to decide the validity of
redistribution petitions and otherwise improve the process for doing so. Regulation 1828
was repealed and readopted in 2008. ¥The readopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1828 (effective June 17, 2004).

(1) The operative date of this regulation as readopted in 2008 and any amendments
thereto is the effective date-it-becomes-effective under Section 11343.4 of the

Government Code (thirty days after ithas-been-apprevedapproval by the Office of
Administrative Law and ferwardedforwarding to the Secretary of State) and itthere

shall havebe no retroactive effect.

Petitions-{iledp he-0p e-date-ofth latiensNotwithstanding
subdivision (f)( 3) petitions shall be rev1ewed appealed and decided in accordance
with this regulation as to procedures occurring atter thatits operative date or that of
any amendments thereto.

(3) All sueh-petitions filed prior to July 1, 2004 and denied by Board Management
must have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section
7270, Revenue and Taxation Code.
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From: Robin Sturdivant [RSturdivant@hdlicompanies.com]
Sent: Friday, November 04, 2011 10:53 AM

To: Bennion, Richard; Olson, Diane

Subject: Comments on Draft - Regulation 1807
Attachments: Proposed Changes to 1807.docx

Mr. Bennion/Ms. Qlson:

Please find attached additional proposed changes to Regulation 1807. | understand that the matter is scheduled for
Public Hearing on November 15, 2011.

The changes | have suggested are minor and will serve to clarify the regulation. | am not proposing any changes to the
process. | have discussed these suggestions with three of the five Board Members, and will discuss with the remaining
two next week. I've also sent my suggestion to the other interested parties (MuniServices LLC and Robert Cendejas). If
you have any questions or would like the background for my suggestion, please do not hesitate to contact me.

Kobie Sturdivart

Local Government Advocate
{909} 861-4335

{951} 217-3848 — celi

{909} 839-5003 — fax
rsturdivant@hdlcompanies.com
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Text of Proposed Amendments to California Code of Regulations, Title 18, Section 1807, Petitions for
Reallocation of Local Tax
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Regulation 1807. Petitions for Reallocation of Local Tax.
{a) Definitions.

(1) Local Tax. “Local tax” means a local sales and use tax adopted pursuant to Revenue and Taxation
Code section 7200, et seq., and administered by the Board.

{2) Jurisdiction. “Jurisdiction” means any city, county, city and county, or redevelopment agency which
has adopted a local tax.

(3) Petition. “Petition” means a request or inquiry from a jurisdiction, other than a submission under
Revenue and Taxation Code section 6066.3, for investigation of suspected misallocation of local tax
submitted in writing to the Allocation Group of the Sales and Use Tax Department. The petition must
contain sufficient factual data to support the probability that local tax has been erroneously allocated
and distributed. Sufficient factual data should include, for each business location being questioned:

(A} Taxpayer name, including owner name and fictitious business name or dba {doing business as)
designation.

{B) Taxpayer's permit number or a notation stating “No Permit Number.”
{C) Complete business address of the taxpayer.
{D)} Complete description of taxpayer's business activity or activities.

{E)} Specific reasons and evidence why the taxpayer's aliocation is questioned. if the petition alieges that
a misallocation occurred because a sale location is unregistered, evidence that the questioned location
is a selling location or that it is a place of business as defined by California Code of Regulations, title 18,
section 1802. If the petition alleges that a misallocation occurred because the tax for a sale shipped from
an out-of-state location was actually sales tax and not use tax, evidence that there was participation in
the sale by an in-state office of the retailer and that title to the goods passed to the purchaser inside
California.

{F) Name, title, and telephone number of the contact person.
{G) The tax reporting periods involved.

“Petition” also includes an appea! by a jurisdiction from a notification from the Local Revenue Allocation
Unit of the Sales and Use Tax Department that local taxes previously allocated to it were misallocated
and will be reallocated. Such a jurisdiction may object to that notification by submitting a written
petition to the
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Allocation Group within 30 days of the date of mailing of the notification or within a period of extension
described below. The petition must include a copy of the notification and specify the reason the
jurisdiction disputes it. if a jurisdiction does not submit such a petition within 30 days of the date of
mailing of the notification, or within a period of extension, the notification of the Local Revenue
Allocation Unit is final as to the jurisdiction so notified.

The jurisdiction may request a 30-day extension to submit a written objection to a notification of
misallocation from the Local Revenue Allocation Unit. Such request must provide a reasonable
explanation for the requesting jurisdiction’s inability to submit its objection within 30 days and must be
received by the Local Revenue Allocation Unit within 30 days of the date of mailing of its notification.
Within five days of receipt of the request, the Local Revenue Allocation Unit will mail notification to the
jurisdiction whether the request is granted or denied. If a timely request for an extension is submitted,
the time for the jurisdiction to file a written objection is extended to 10 days after the mailing of the
notice of whether the request is granted or denied. If the request is granted, the time for the jurisdiction
to submit a written objection to the notification of the Local Revenue Allocation Unit is further extended
to the 60th day after the date of mailing of the notification of misallocation.

{4) Petitioner. “Petitioner” is a jurisdiction that has filed a valid petition pursuant to subdivision (a)(3}.

(5) Date of Knowledge. Unless an earlier date is operationally documented by the Board, “date of
knowledge” is the date on which the Allocation Group receives a valid petition. Where a misallocation
that is reasonably covered by the petition is confirmed based on additional facts or evidence supplied by
the petitioner or otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected Jurisdiction. “Substantially affected jurisdiction” is a jurisdiction for which the
decision on a petition would result in a decrease to its total allocation of 5 percent or more of its
average quarterly allocation (generally determined with reference to the prior four calendar quarters) or
of $50,000 or more, and inciudes a jurisdiction whose allocation will be decreased solely as the resutt of
a reallocation from the statewide and applicable countywide pools.

{7) Notified Jurisdiction. “Notified jurisdiction” is a jurisdiction that has been notified as a substantially
affected jurisdiction.

(b} Review by Allocation Group.

{1) The Allocation Group will promptly acknowledge a submission intended as a petition. if the
submission does not contain the elements identified in subdivision {a)(3), the original submission will be
returned to the submitting jurisdiction. The jurisdiction will have 30 days from the date of the
correspondence from the
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Allocation Group requesting the missing information to make a supplemental submission. If the
supplemental submission contains the necessary elements identified in subdivision (a}{3), then the date
of receipt of the original submission will be regarded as the date of knowledge. in the event that a
submission is not perfected within this 30 day period, it will not qualify as a valid petition.

(2) The Allecation-GroupSales and Use Tax Department will review the petition and issue to the
petitioner a written decision to grant or deny the petition, including the basis for that decision. The




written decision will also note the date of knowledge, and if other than the date the petition was
received, will include the basis for that date. A reallocation will be made if the preponderance of
evidence, whether provided by petitioner or obtained by Board staff as part of its investigation of the
petition, shows that there was a misallocation. If the preponderance of evidence does not show that a
misallocation occurred, the petition will be denied.

(3) If the Allocatien-Group Sales and Use Tax Department does not issue a decision within six months of
the date it receives a valid petition, the petitioner may request that the Alecation-Group Sales and Use
Tax Department issue its decision without regard to the status of its investigation. Within 90 days of
receiving such a request, the Allocation Group will issue its decision based on the information in its
possession.

{4} if the decision of the Allecation-Group Sales and Use Tax Department is that the asserted
misaliocation did not occur and that the petition should be denied, in whole or in part, the petitioner
may submit to the Allocation Group a written objection to the decision under subdivision {b}{6).

{5) if the decision of the Allocation-Group Sales and Use Tax Department is that a misallocation did
occur, it will also mail a copy of its decision to any substantially affected jurisdiction. Any such notified
jurisdiction may submit to the Allocation Group a written objection to the decision under subdivision
{b)(6).

(6) The petitioner or any notified jurisdiction may appeal the decision of the Allocation Group by
submitting a written objection to the Allocation Group within 30 days of the date of mailing of the
Allocation Group's decision, or within a period of extension authorized by subdivision (b}{910). if no such
timely objection is submitted, the decision of the AHeeation-Group Sales and Use Tax Department is final
as to the petitioner and all notified jurisdictions.

{7} If the petitioner or a notified jurisdiction submits a timely written objection to the decision of the
Allocation Group, the Alloeation-Group Sales and Use Tax Department will consider the objection and
issue a written supplemental decision to grant or deny the objection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any notified
jurisdiction, and to any other jurisdiction that is substantially affected by the supplemental decision.
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(8) If the Allocation-Group Sales & Use Tax Department does not issue a supplemental decision within
three months of the date it receives a written timely objection to the decision of the-Allecation
GroupSales & Use Tax Department, the petitioner or any notified jurisdiction may request that the
Allecation-Group Sales & Use Tax Department issue its supplemental decision without regard to the
status of its investigation. Within 60 days of receiving such a request, the Alocation-Greup Sales & Use
Tax Department will issue its supplemental decision based on the information in its possession.

(89} The petitioner or any notified jurisdiction may appeal the supplemental decision of the Aliecation
Group-Sales & Use Tax Department by submitting a written objection under subdivision (c}(1) within 30
days of the date of mailing of that supplemental decision, or within a periad of extension authorized by
subdivision (b}{910). if no such timely objection is submitted, the supplemental decision of the

Allecatien-GreupSales & Use Tax Department is final as to the petitioner and all notified jurisdictions.

{910) The petitioner or any notified jurisdiction may request a 30-day extension to submit a written
objection under subdivision (b){6) or under subdivision (b}{89), as applicable. Such request must provide




a reasonable explanation for the requesting jurisdiction's inability to submit its objection within 30 days,
must be copied to all other jurisdictions to whom the Allecation-GroupSales & Use Tax Department
mailed a copy of its decision or supplemental decision (to the extent known by the requesting
jurisdiction), and must be received by the Allocation Group within 30 days of the date of mailing of its
decision or supplemental decision. Within five days of receipt of the request, the Allocation Group will
mail notification to the petitioner and to all notified jurisdictions whether the request is granted or
denied. If a timely request for an extension is submitted, the time for the petitioner and any notified
jurisdiction to file a written objection to the decision or supplemental decision of the Allecotion-Group
Sales & Use Tax Department is extended to 10 days after the mailing of the notice of whether the
request is granted or denied. if the request is granted, the time for the petitioner and all notified
Jurisdictions to submit a written objection to the decision or supplemental decision of the Allocation
Group-Sales & Use Tax Department is further extended to the 60th day after the date of mailing of the
decision or supplemental decision.

(¢} Review by Appeals Division.

(1) The petitioner or any notified jurisdiction may appeal the supplemental decision of the Allocation
Group-Sales & Use Tax Department by submitting a written objection to the Allocation Group within 30
days of the date of mailing of the Allecation-Greup' sSales & Use Tax Department’s supplemental
decision, or within a period of extension authorized by subdivision (b}{(910). Such an objection must
state the basis for the objecting jurisdiction's disagreement with the supplemental decision and include
all additiona! information in its possession that supports its position.

(2) If a timely objection to its supplemental decision is submitted, the Ailocation Group will, within 30
days of receipt of the objection, prepare the file and forward it to the Appeals Division. The petitioner,
all notified jurisdictions, any other jurisdiction that would be substantially affected if the petition were
granted, and the
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Sales and Use Tax Department will thereafter be mailed notice of the appeals conference, which will
generally be sent at least 45 days prior to the scheduled date of the conference.

{A} Petitioner or any notified jurisdiction may continue to discuss the dispute with staff of the Sales and
Use Tax Department after the dispute is referred to the Appeals Division. if, as a result of such
discussions or otherwise, the Sales and Use Tax Department decides the supplemental decision ofthe
Adlecation-Group-was incorrect or that further investigation should be pursued, it shall so notify the
Appeais Division, the petitioner, and all notified jurisdictions.

(B) if the Department sends notice to the Appeals Division in accordance with the subdivision (c}{2){A)
no later than 30 days prior to the date scheduled for the appeals conference, the Appeals Division will
suspend its review and the dispute will be returned to the Department. The Department will thereafter
issue a second supplemental decision, or will return the dispute to the Appeals Division along with a
report of its further investigation, if appropriate, for the review and decision of the Appeals Division.

{C) If the Department sends notice to the Appeals Division in accordance with subdivision (c}{2)(A} less
than 30 days prior to the date scheduled for the appeals conference, the Appeals Division will decide
whether the dispute should be returned to the Department or remain with the Appeals Division, and
notify the parties accordingly. If the dispute is returned to the Department, the Department will
thereafter issue a second supplementa! decision, or will return the dispute to the Appeals Division along



with a report of its further investigation, if appropriate, for the review and decision of the Appeals
Division.

(D) Where the Department issues a second supplemental decision in accordance with subdivision
(c}{2)(B) or (c)(2)(C), it will send a copy of the decision to the petitioner, any notified jurisdiction, and any
other jurisdiction that is substantially affected by the second supplemental decision, any of whom may
appeal the second supplemental decision by submitting a written objection under subdivision {c){1)
within 30 days of the date of mailing of that supplemental decision, or within a period of extension
authorized by subdivision (b}(910). If no such timely objection is submitted, the second supplemental
decision is final as to the petitioner and all notified jurisdictions.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal discussion where
the petitioner, any notified jurisdictions who wish to participate, and the Sales and Use Tax Department
have the opportunity to explain their respective positions regarding the relevant facts and law to the
Appeals Division conference holder. To make the conference most productive, each participant should
submit all facts, law, argument, and other information in support of its position to the Appeals Division
conference holder, and to the other participants, at least 15 days before the date of the appeals
conference; however, relevant facts and arguments will be
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accepted at any time at or before the appeals conference. If, during the appeals conference, a
participant requests permission to submit additional written arguments and documentary evidence, the
conference holder may grant that participant 1530 days after the appeals conference, or 30 days with
sufficient justification, to submit to the conference holder, with copies to all other participants, such
additional arguments and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue{s} covered by the additional submission is allowed 1530 days to
submit to the conference holder, with copies to all other participants, arguments and evidence in
response. No request by a participant for further time to submit additional arguments or evidence will
be granted without the approval of the Assistant Chief Counse! of the Appeals Division or his or her
designee. The Appeals Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

{4) Within 90 days after the final submission authorized by subdivision {c}(3), the Appeals Division will
issue a written Decision and Recommendation (D&R) setting forth the applicable facts and law and the
conclusions of the Appeals Division. The Chief Counsel may allow up to 90 additional days to prepare the
D&R upon request of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to the petitioner, all
notified jurisdictions, and the Sales and Use Tax Department. A copy of the D&R will be mailed to the
petitioner, to all notified jurisdictions, to any other jurisdiction that will be substantially affected by the
D&R, and to the Sales and Use Tax Department.

(5) The petitioner or any notified jurisdiction may appeal the D&R by submitting a written request for
Board hearing under subdivision {d){1) within 60 days of the date of mailing of the D&R.

(6) The petitioner, any notified jurisdiction, or the Sales and Use Tax Department may also appeal the
D&R, or any Supplemental D&R {SD&R), by submitting a written request for reconsideration {RFR} to the
Appeals Division before expiration of the time during which a timely request for Board hearing may be
submitted, or if a Board hearing has been requested, prior to that hearing. If a jurisdiction or the Sales
and Use Tax Department submits an RFR before the time for requesting a Board hearing has expired, the



Appeals Division will issue an SD&R to consider the request, after obtaining whatever additional
information or arguments from the parties that it deems appropriate. If an RFR is submitted after a
jurisdiction has requested a Board hearing, the Appeals Division will determine whether it should issue
an SD&R in response. A copy of the SD&R issued under this subdivision or under subdivision {c)(7) will be
mailed to the petitioner, to all notified jurisdictions, to any other jurisdiction that will be substantially
affected by the SD&R, and to the Sales and Use Tax Department. The petitioner or any notified
jurisdiction may appeai the SD&R by submitting a written request for Board hearing under subdivision
{d){1) within 60 days of the date of mailing of the SD&R.
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{7) Whether or not an RFR is submitted, at any time prior to the time the recommendation in the D&R or
prior SD&R is acted on by the Department as a final matter or the Board has held an oral hearing on the
petition, the Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or correct
the information, analysis, or conclusions contained in the D&R or any prior SD&R.

(8) If no RFR is submitted under subdivision (c}(6) or request for Board hearing under subdivision {(d){1)
within 60 days of the date of mailing of the D&R or any SD&R, the D&R or SD&R as applicable is final as
to the petitioner and all notified jurisdictions unless the Appeals Division issues an SD&R under
subdivision {c)(7).

{d) Review by Board.

(1) The petitioner or any notified jurisdiction may submit a written request for Board hearing if it does so
to the Board Proceedings Division within 60 days of the date of matling of the D&R or any SD&R. Such a
request must state the basis for the jurisdiction's disagreement with the D&R or SD&R as applicable and
include all additional information in its possession that supports its position.

{2) if the Board Proceedings Division receives a timely request for hearing under subdivision {d){1), it will
notify the Sales and Use Tax Department, the petitioner, any notified jurisdiction, any other jurisdiction
that would be substantially affected if the petition were granted, and the taxpayer{s) whose allocations
are the subject of the petition, that the petition for reallocation of locat tax is being scheduled for a
Board hearing to determine the proper allocation.

{3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of the Board hearing
pursuant to subdivision {d}{2) are parties and may participate in the Board hearing. The taxpayer is not a
party to the Board hearing unless it chooses to actively participate in the hearing process by either filing
a brief or making a presentation at the hearing.

(4} Briefs may be submitted for the Board hearing in accordance with California Code of Regulations,
title 18, sections 5270 and 5271.

{5) To the extent not inconsistent with this regulation, the hearing will be conducted in accordance with
Chapter 5 of the Board of Equalization Rules for Tax Appeals {Cal. Code Regs., tit. 18, § 5510, et seq.).
The Board will apply the preponderance of evidence rules set forth in subdivision (b}{2) in reaching its
decision and not the burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for realiocation exhausts all administrative remedies on
the matter for all jurisdictions.



{e) Limitation Period for Redistributions, Redistributions shall not include amounts originally distributed
earlier than two quarterly periods prior to the quarter of the date of knowledge.

8
{f} Application to Section 6066.3 Inquiries.

The procedures set forth herein for submitting a petition for reallocation of local tax are separate from
those applicable to a submission under Revenue and Taxation Code section 6066.3. if a petition under
the procedures set forth herein and a submission under section 6066.3 are both filed for the same
alleged improper distribution, only the earliest submission will be processed, with the date of
knowiedge established under the procedures applicable to that earliest submission. However, the
procedures set forth in subdivisions (b}, (c), and (d) also apply to appeals from realiocation
determinations made under section 6066.3.

{g) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of reallocation petitions
and otherwise improve the process for doing so. Regulation 1807 was repealed and readopted in 2008.
itThe readopted regulation is intended to have a neutral impact only on the current dispute over the
continuing validity of certain petitions that arewere governed by prior Regulation 1807 (effective
February 22, 2003).

(1) The operative date of this regulation as readopted in 2008 and any amendments thereto is the
effective date it becomes effective under Section 11343.4 of the Government Code (thirty days after it
has been approvedapproval by the Office of Administrative Law and forwardedforwarding to the
Secretary of State) and itthere shall havebe no retroactive effect.

(2) Petitions filed prior to the operative date of this regulation,Notwithstanding subdivision (g}(3),
petitions shall be reviewed, appealed and decided in accordance with this regulation as to procedures
occurring after thatits operative date or that of any amendments thereto.

{3} All such petitions filed prior to January 1, 2003 and denied by Board Management must have
perfected any access they may have had to a Board Member hearing no later than 60 days after the
September 10, 2008, operative date of this regulation.

Note: Authority cited: Section 7051, Revenue and



Law Offices of
Albin C. ("Al”) Koch

Attorney At Law

301 E. Colorado Blvd., Suite 614, Pasadena, California 91101

626-229-7596 (Tel); 626-229-7597 (Fax);ackoch@sbcglobal net (E-mail)

November 14, 2011

The Honorable Jerome Horton
Chair, State Board of Equalization
450 N. St.

Sacramento, CA 94279-0080

Re: Public Notice dated September 23, 2011 of Proposed Amendments

To Regulation 1807: Suggestion to Clarify Proposed Amendments.

Dear Mr. Horton,

In reviewing the above notice which is to be considered by the Board at the Meetings of
November 15-16, 2011, | noticed that Board Staff is proposing to revise the written historical
records on its website of the proceedings conducted by the Board in 2008 to revise the 2002
version of Regulation 1807. The September 23 notice contains the following language:

“...MuniServices, LLC, suggested that the transition rules in Regulation 1807,
subdivision {g) and Regulation 1828, subdivision {f) be revised to indicate that
Regulations 1807 and 1828 were amended, rather than repealed and readopted, in
2008. ...

“...the Board agreed [however] with Board Staff's revised recommendation to amend
Regulation 1807, subdivision {g), and Regulation 1828, subdivision {f}, to indicate that
the regulations were repealed and readopted in 2008, because the amendments are
consistent with the actual 2008 events and the regulations’ history notes in the
California Code of Regulations. However, the Board noted that the Board’s website
incorrectly indicated that both regulations were substantially ‘amended’ in 2008, not
repealed and readopted, and that the language on the Board’s website likely led to
MuniServices. LLC’s concerns . . . and the Board directed staff to correct the Board’s
website.”

As the former Special Tax Counsel to MuniServices who represented it during the 2007-
2008 proceedings to revise Regulation 1807 and 1828, | am surprised that the secondary record
of the events that occurred in 2008 contained in the Barclay’s California Code of Regulations
would be granted recognition by the board over the actual Agenda for the Public Hearing and
other contemporaneous official records of the proceedings leading up to the revisions that were

1
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made which show that the intent and the action taken was to “amend” and not to “repeal” the
2002 regulations. Attached is a sampling of those records showing amendments were proposed
and duly adopted and nothing repealed. In any event, | urge the Board Members to reconsider
the directive to Staff expunge the historical records showing amendments were adopted and
nothing repealed.

Reversal of that directive would seem to be appropriate in light of the proposed
language of the current proposed amendment stating that it is to have no “retroactive effect.”

| further propose that the latter language be clarified by adding to it the following
phrase:

“on any intervening proceedings under the version of regulation 1807 that
became effective September 10, 2008, including, but limited to, any in which
Board Member hearings were granted or petitioners exhausted their
administrative remedies.”

| thank you in advance for any consideration you may give to this suggestion and |
apologize for bringing it to your attention at a late hour. However, | believed you would want to
be fully informed on this matter,

Yours very truly

Albin C. Koch

CC: The Honorable John Chiang, State Controller
The Honorable Betty T. Yee, Member, State Board of Equalization
The Honorable Senator George Runner, Member State Board of Equalization
The Honorable Michelle Steel, Member State Board of Equalization

Ms. Marcy Mandel, Deputy Controller
Diane G. Olson, Chief, Board Proceedings Division

Enclosures:

2008 Minutes of the State Board of Equalization for May 28, 2008.

Notice and Agenda State Board of Equalization Meeting, Proposed Amendments to SBE
Regulations 1807 and 1828 May 28, 2008.

Business Taxes Committee Minutes, Jlanuary 31, 2008.
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STATE BOARD OF EQUALIZATION MEETING I

450 N Street, Room 121, Sacramento @HNCHIANG

May 28"29, 2008 State Controller

NOTICE AND AGENDA o

Meeting Agenda (as of 5/23/08, 11:43 a.m.) Executive Director

Agenda Changes
Webcast Audio on Wednesday, May 28, 2008

Wednesday, May 28, 2008

9:30 a.am. Board Committee Meeting Convenes*
Board Meeting Convenes upon Adjournment of the Board Committee Meetings**

Agenda items occur in the order in which they appear on the agenda. When
circumstances warrant, the Board’s Chair, Dr. Chu, may modify the order of the iftems
on the agenda. ltems may be postponed to a subsequent day; however, items will not
be moved to an earlier day.

Board Committee Meetings*

Property Tax Committee+...........ccceivircirereicirnvencvnsncnncnnns Ms. Steel, Committee Chair

1. Discussion of Biopharmaceutical Industry Business Property Assessment
Practice Guidelines

Customer Services and Administrative
Efficiency Committee+.........cocconiviriinivcicnnnnnnn, Mr. Leonard, Committee Chair

1. Update regarding the Board of Equalization’s release of security deposits and a
revised action plan for the security program

2. Update on Citation Process for the Statewide Compliance and Outreach Program
(SCOP) Budget Change Proposal

Board Meeting**

Oral Hearings

There are no items for these matters:
A Homeowner and Renter Property Tax Assistance Hearings
B. Corporate Franchise and Personal Income Tax Hearings
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STATE BOARD OF EQUALIZATION MEETING - WEDNESDAY, MAY 28, 2008

C. Sales and Use Tax Appeals Hearings
(Contribution Disclosure forms required pursuant to Gov. Code § 15626.)

C1.  Janice Diana Samsing and Mildred Kaunas, 356928 (UT)
For Petitioner: Mildred Kaunas, Taxpayer
For Department: NaTasha Ralston, Tax Counsel

C2. Foster Poultry Farms, 77405, 265656, 304306 (KHE)
For Petitioner/Claimant:  Brian Grant, Taxpayer
Rich Carlson, Representative
For Department: Bradley Heller, Tax Counsel

C3. Matt Lababedy, 89002316680 (KH)
For Petitioner: Matt Lababedy, Taxpayer
Don McKaughan, CPA
Bruce Locke, Attorney
For Department: Kevin Hanks, Hearing Representative

There are no items for these matters:
D. Special Taxes Appeals Hearings
E. Property Tax Appeals Hearings

F. Public Hearings
These items are scheduled for the afternoon session.

Chief Counsel Matters

J. Rulemaking
These items are scheduled for Thursday, May 29, 2008.

K. Business Taxes
There are no items for this matter.

L. Property Taxes
These items are scheduled for Thursday, May 29, 2008.

M. Other Chief Counsel Matters

M1. Adoption of Formal and Memorandum Opinions+. .............c..c........ Mr. Heller

Memorandum regarding the adoption of Formal and Memorandum
Opinions and the publication of Dissenting and Concurring Opinions

Page 2 of 12



STATE BOARD OF EQUALIZATION MEETING WEDNESDAY, MAY 28, 2008

G. Tax Program Nonappearance Matters — Consent
(Contribution Disclosure forms not required pursuant to Gov. Code § 15626.)

G1.

G2.

G3.

G4.

GS.

Legal Appeals Matters .........c.ccooecemricernrniermnsesserncsnnensssnesessnsnnanes Mr. Levine
» Hearing Notices Sent — No Response

1. Synpep Corporation, 329381 (CH)

2a. Jamal A. Mahgoub, 356195 (CH)

2b. AMT Solutions, Inc., 356197, 392072 (CH)

3. Kenneth Darryl Beecham, 393632, (KH)

4.  Weston James Coolidge, 386899 (CH)

5. Simmons Duplicating Supply Company, Inc., 347724 (OH)
» Petition for Release of Seized Property

6. Hany M. Abuelrous, 433967 (ET)

Franchise and Income Tax Matters.........cccccccvvricneenmeaneiniinsineinane Ms. Kelly
» Decision
1. Jack Larson, 329112

Homeowner and Renter Property Tax

Assistance Matters.......cccccvvcerienicircner s s Ms. Kelly
» Decision

1. Gloria M. Williams, 387273
Sales and Use Taxes Matters .........cccvevviiceinieccsresmsmenenennnnensenenes Ms. Henry

» Redeterminations
1. Nissan North America, Inc., 272698 (OHA)
2. Panasonic Corporation of North America, 422116 (OHB)
3. 4 8 Casino Party Suppliers, LLC, 299497 (BH)
4. Specialty Salvage Limited, 283580 (KH)
5. Union Pacific Railroad Company, 326246 (OHA)
» Denial of Claim for Refund
6. Govstor, LLC, 417205 (JHF)

Sales and Use Taxes Matters — Credits, Cancellations,
and Refunds..........covmmmiinie e e s ean s Ms. Henry
» Refunds

1. Target Corporation, 360870 (OHA)

2. Lighthouse Worldwide Solutions, Inc., 373666 (CH)

3. Birchwood Cabinets of California, Inc., 389873 (KH)

4. Pentax of America, Inc., 403453 (OHB)

5. Daimler Chrysler Corporation, 436898 {CHA)

6. Mercedes—Benz USA, LLC, 426403 (KH)

7.  Qualcomm, Inc., 404369 (UT)

8. KIl Acquisition Company, 342751 (FH)

9. Vertis, Inc., 396782 (OHB)

10. Consolidated Electrical Distributors, Inc., 287507 (AC)

11. TSK America, Inc., 417773 (OHA)

12. Freight Systems, Inc., 395248 (OHA)

13. Watsonville Hospital Corporation, 381029 (GHC)

Page 3 of 12



STATE BOARD OF EQUALIZATION MEETING WEDNESDAY, MAY 28, 2008

G6. Special Taxes Matters
There are no items for this matter.

G7. Special Taxes Matters — Credits, Cancellations,
E=TaTe I8 23: 1V T2 o L0 RS Mr. Gau
» Refunds
1a. Equiva Trading Company, 254407, (MT) - “CF”
1b. Equiva Trading Company, 208034, (MT) - “CF”
2. Nella Oil Company, LLC, 345962 (MT)
3. Midland National Life Insurance Company, 427043 (ET) - “"CF”

There are no items for these matters:

G8 Property Tax Matters

G9 Cigarette License Fee Matters

G10 Legal Appeals Property Tax Matters

Tax Program Nonappearance Matters — Adjudicatory
(Contribution Disclosure forms required pursuant to Gov. Code § 15626.)

H1. Legal Appeals Matters ........cccoocmrieremrercrrscnrensccnrcsssene s ssnenemsesas Mr. Levine
» Hearing Notices Sent — No Response
1. Rajinder Singh Garcha, 30060 (KH)
» Cases Heard But Not Decided
2a. Don Ricardo’s Restaurant, Inc., 42025 (AP)
2b. Padrino’s, Inc., 42029 (AC)
3. John Richard Dudley, 253691 (KH)

H2. Franchise and Income Tax Matters...........cccecveerrircerirnnnmsnrcsssanens Ms. Kelly
» Opinion
1. Affiliated Funding Corporation, 317945
» Decisions
2. Bruce H. Erfer and Lynn N. Erfer, 294534
3a. Stanley W. Gribble, 354879
3b. SWG Management Company, 354880
4. Ronald C. Nelson and Marie J. Nelson, 329716
5. Teresa Rothman, 380556
6. Catherine Wimby, 354090
7. Constance Zorn, 317272
» Opinion on Petition for Rehearing
8. Larry Geisel and Rhoda Geisel, 358724
» Matter for Board Consideration
9. Daniel V, Inc., 342609
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STATE BOARD OF EQUALIZATION MEETING WEDNESDAY, MAY 28, 2008

H3. Homeowner and Renter Property Tax
Assistance Matters...........cccoveeecicnviensncnnscscsec s e s smre s Ms. Kelly
» Decision
1. Savann Nhem, 379885
» Petition for Rehearing
2. Sajjad Riyaz, 349075

H4. Sales and Use Taxes Matters ............cuvnninenimncnnnnnssn Ms. Henry
» Relief of Penalty/Interest
1. Messer Griesheim Industries, Inc., 435576 (OHB)

2. PCS Leasing Co, L.P., 431274 (OHA)

H5. Sales and Use Taxes Matters — Credits, Cancellations,
and RefUundS.......ciiiimricnnminncsmmrmsssnneniesenmnessoes s Ms. Henry
» Refund
1. Owens & Minor Distribution, Inc., 306485 (OHB)

H6. Special Taxes Matters
This matter is scheduled for Thursday, May 29, 2008.

There are no items for these matters:

H7 Special Taxes Matters — Credits, Cancellations, and Refunds
H8 Property Tax Matters

H9 Cigarette License Fee Matters

H10 Legal Appeals Property Tax Matters

l. Tax Program Nonappearance Matters
(Contribution Disclosure forms not required pursuant to Gov. Code § 15626.)
1. Property Taxes Matters..........ccocvvccimmvirnnennnnesninesnssesasnenn. Mr. Gau
» Audits

1. CallTower, Inc. (7960) — “CF”
2. IP Networks, Inc. (7995) — “CF”

12. Offers-in-Compromise Recommendations .............. Ms. Ogrod/Ms. Fong
1. Sharp Image Electronics, Inc.

2. Fassel Mahmoud Elder

3. Management Insultants L.P.

4. James Steven Slack

5. Fadel Mohammed Elwalani and Marina Elwalani

6

. Angie Wilder
1:30 p.m. Board Meeting Reconvenes™*

Special Presentations
Superior Accomplishment Awards Program
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STATE BOARD OF EQUALIZATION MEETING WEDNESDAY, MAY 28, 2008

Sales and Use Tax Appeals Hearing
(Contribution Disclosure forms required pursuant to Gov. Code § 15626.)

C4a. Norman P. Shockley, Jr., 306953 (GH)
- C4b. Acclaim Technology, Inc., 341204 (GH)
For Petitioner/Claimant:  Norman Shockley, Jr., Taxpayer
For Department: Cary Huxsoll, Tax Counsel
Public Hearing
F1. Proposed amendments to Sales and Use Tax Regulation 1807,

Process for Reviewing Local Tax Reallocation Inquiries; and,
adoption of Regulation 1828, Process for Reviewing Transactions
and Use Tax Distribution InQUIries*..............ccccovveeviieicrciiiieeeein Mr. Levine

Regulations 1807, Process of Reviewing Local Tax Reallocation
Inquiries, and 1828, Process for Reviewing Transactions and Use
Tax Distributions, are proposed to be amended to institute regulatory
changes to the processes for reviewing petitions for local tax
reallocations and transition and use tax distributions.

Administrative Session
The following items are scheduled for Thursday, May 29, 2008.

N.
0.
P.

Q.

Consent Agenda
Adoption of Board Committee Reports and Approvail of Committee Actions
Other Administrative Matters

Closed Session
These items are scheduled for Thursday, May 29, 2008.

Adjourn - The meeting will reconvene on Thursday, May 29, 2008, at 9:30 a.m.

If you wish to receive this Notice and Agenda electronically, you can subscribe at
www.boe.ca.gov/agenda.

If you would like specific information regarding items on this Notice and Agenda, please
telephone (916) 322-2270 or e-mail: Meetinginfo@boe.ca.qov. Please be advised that
material containing confidential taxpayer information cannot be publicly disclosed.
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STATE BOARD OF EQUALIZATION MEETING WEDNESDAY, MAY 28, 2008

The hearing location is accessible to people with disabilities. Please contact Claudia
Madrigal at (916) 324-8261, or e-mail Claudia.Madrigal@boe.ca.gov if you require
special assistance.

ok

+

++

“C F"

Diane G. Olson, Chief
Board Proceedings Division

Public comment on any committee agenda item will be accepted at the beginning
of the committee meeting.

Public comment on any agenda item, other than a Closed Session item or an
item which has already been considered by a Board Committee, will be accepted
at that meeting.

Material is available for this item.
Material will be available at a later date.

Constitutional Function — The Deputy State Controller may not participate in this
matter under Government Code section 7.9.
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STATE BOARD OF EQUALIZATION MEETING Fout Y SHU. RO,

450 N Street, Room 121, Sacramento OHN CHIANG

May 28‘29, 2008 State Controlier

NOTICE AND AGENDA N

Meeting Agenda (as of 5/23/08, 11:43 a.m.) Executive Director

Agenda Changes
Webcast Audio on Thursday, May 29, 2008

Thursday, May 29, 2008

9:30 a.m. Board Meeting Reconvenes**

Agenda items occur in the order in which they appear on the agenda. When
circumstances warrant, the Board's Chair, Dr. Chu, may modify the order of the items
on the agenda. ltems may be postponed to a subsequent day; however, items will not
be moved to an earlier day.

Board Meeting™

Board Member Annual Photograph

Special Presentation ...........cccccivvceminnvcienninsnnneessnsssesiss s essessssmsessssssseeseessoens Dr. Chu
» Presentation of Retirement Resolution

Joseph D. Young

State Assessed Properties Value Setting
Property Tax Matter++ - “CF” ..o rs s sssnnane s Mr. Siu

Board sets unitary values of state-assessed properties annually, on or before
May 31. The Board is required to value and assess all the taxable property within
the state that is to be assessed by it, pursuant to section 19 of Article XliI of the
Constitution and any legislative authorization there under.

H. Tax Program Nonappearance Matters — Adjudicatory
(Contribution Disclosure forms required pursuant to Gov. Code § 15626.)

H6 Special Taxes Matters.........c.ccocivrmremmemmniniciin s cnsenne Mr. Gau
» Denial of Relief of Penalty
1. Republic Indemnity Company of California, 298649 (ET) - “CF”
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Oral Hearing

C. Sales and Use Tax Appeals Hearing
(Contribution Disclosure forms required pursuant to Gov. Code § 15626.)

C5. Princess House, Inc., 380967 (OHB)

For Petitioner: Daniel L. Murphy, Taxpayer
Michael R. Carchedi, Taxpayer
Stacey Matthew, CPA
Scot Grierson, CPA
Rex Halverson, Representative
Andrew Wilson, CPA

For Department: Cary Huxsoll, Tax Counsel

Chief Counsel Matters
J. Rulemaking

J1. Proposed Amendments to Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5000 et SEG.)+ corvvmreriririrreirmrivenisanciininns Ms. Scott

Proposal to adopt Section 100 changes to Rules for Tax Appeals
regulations, which correct grammatical errors in specified sections.

L. Property Taxes

L1. State Assessee Property Tax Appeals Procedures+.........cccunuee Mr. Ambrose

Alternative proposals for distribution of unsolicited late materials and
revision of hearing summaries

Administrative Session

N. Consent AGeNda......c..cccemericrinnnnininnnssne s e see s e sesa s s nnas e Ms. Olson

N1. Retirement Resolutions+
Maria Socorro L. Concepcion
Thomas A. Gonzales
Sharon A. Hamilton
Galen G. Hardin

Loretta R. Lopez

Mabel Mar

Marco W. Morales
Larry D. Rackley
Spencer B. Stallings, Jr.
Patty Taylor

Victoria T. Winter

® & & & &6 & & & 9 & »
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STATE BOARD OF EQUALIZATION MEETING THURSDAY, MAY 29, 2008

N2. Approval of Board Meeting Minutes+

March 18-19, 2008
April 8, 2008

N3. Adoption of 4-R Act Equalization Ratio for 2008-09+

Adoption of Board Committee Reports and Approval of Committee Actions

O1. Property Tax Committee
02. Customer Services and Administrative Efficiency Committee

0.

P.
P1.
P2.
P3.

Other Administrative Matters

Executive Director's Report ........... o iriiriciinnveerereeccnecnsnnaneenenas Mr. Hirsig+

a.
b.
c.

Headquarters Building Remediation Update
Headquarters Planning Effort Update

Report on time extensions to Butte, Kern, Mariposa, Monterey, Placer,
Santa Cruz and Tulare Counties to complete and submit 2008-09 Local
Assessment Roll, pursuant to Revenue and Taxation Code section 155+

Report on suggestions submitted at 3/18/08 Business Taxpayers'
Bill of Rights Hearings — refund claims filed by hospitais+ ....... Mr. Gilman

Chief Counsel Report
There are no items for this matter.

Deputy Director’s Report

a.

Sales anNd USe TaX.......ceuuuemmirirarrserinrensesssssssesnesmansnsssessassnesasne Ms. Henry
1. Enhancing BOE Collections+

Property and Special Taxes
There are no items for this matter.

B Vo 11121 ES £ 2= 14 Lo ] 1 T OO Ms. Houser

1. Interagency Agreement Contracts Over $1 Million+

California Department of Toxic Substances Control+
California Department of Motor Vehicles+

California Department of Technology Services+
Bank of America+

Hygiene Technologies International, Inc.+

2. Purchases Over $1 Million
o Deli Marketing+

3. Update on Proposed Fiscal Year 2008-2009 Budget++
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STATE BOARD OF EQUALIZATION MEETING THURSDAY, MAY 29, 2008

Announcement of CloSed SESSION .......ceeiverrceriirccrcrcerririecrsenssssins e ssasssnnssnes Ms. Olson

Q. Closed Session

Q1.

Q2.

Qs.

Q4.

Q5.

Q6.

Discussion and approval of staff recommendations regarding settlement
cases (Rev. & Tax. Code §§ 6901, 7093.5, 30459.1 and 50156.11)

Pending litigation: BARNESANDNOBLE.COM LLC v. State Board of
Equalization, San Francisco County Superior Court, Case Number 456465;
First District Court of Appeal, Case Number A120834

(Gov. Code § 11126(e))

Pending litigation: BARNESANDNOBLE.COM LLC v. Betlty T. Yee, Bill
Leonard, Michelle Steel, Judy Chu, John Chiang, Wayne Hopkins, Joseph
D. Young, United States District Court, Eastern District of California,

Case Number 2:07-cv-02776-WBS-KJM (Gov. Code § 11126(e))

Pending litigation: Nortel Networks Inc. v. State Board of Equalization,
Los Angeles County Superior Court, Case Number BC341568L
(Gov. Code § 11126(e))

Pending litigation: Status of Computer Service Tax Cases--San Francisco
County Judicial Council Coordination Proceeding No. 4442;

Mohan et al. v. Dell, Inc. et al.; Dell Inc. et al. v. California State Board of
Equalization; San Francisco County Superior Court Case No. CGC 03
419192 (Gov. Code § 11126(e))

Pending litigation: Schroeder, et al. v. State Board of Equalization, et al.
Superior Court of California for Sacramento County, Case Number
34-2008-00004467-CU-MT-GDS (Gov. Code § 11126(e)(2)XBXi))

Q7. Discussion and action on personnel matters (Gov. Code § 11126(a))
Announcement of Open SeSSION........cccciverircrnrcrcrimnnsrcr s Ms. Olson
Adjourn

If you wish to receive this Notice and Agenda electronically, you can subscribe at
www.boe.ca.gov/agenda.

If you would like specific information regarding items on this Notice and Agenda, please
telephone (916) 322-2270 or e-mail: Meetinginfo@boe.ca.gov. Please be advised that
material containing confidential taxpayer information cannot be publicly disclosed.
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STATE BOARD OF EQUALIZATION MEETING THURSDAY, MAY 29, 2008

The hearing location is accessible to people with disabilities. Please contact Claudia
Madrigal at (916) 324-8261, or e-mail Claudia.Madrigal@boe.ca.gov if you require
special assistance.

Jede

+
++

lICF!I

Diane G. Olson, Chief
Board Proceedings Division

Public comment on any committee agenda item will be accepted at the beginning
of the committee meeting.

Public comment on any agenda item, other than a Closed Session item or an
item which has already been considered by a Board Committee, will be accepted
at that meeting.

Material is available for this ltem.
Material will be available at a later date.

Constitutional Function — The Deputy State Controller may not participate in this
matter under Government Code section 7.9.
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BOARD COMMITTEE MEETING MINUTES STATE OF CALIFORNIA
BOARD OF EQUALIZATION

/" BoARD OF EQUALIZATION

/' BUSINESS TAXES COMMITTEE MEETING MINUTES

HONORABLE BETTY T. YEE, COMMITTEE CHAIR
450 N STREET, SACRAMENTO
MEETING DATE: JANUARY 31, 2008, TIME: 9:30 A.M.

ACTION ITEMS & STATUS REPORT ITEMS
Agenda Item No: 1

Title: Proposed amendments to Sales and Use Tax Regulation 1807, Process
Jor Reviewing Local Tax Reallocation Inquiries, and Regulation 1828,
Process for Reviewing Transactions and Use Tax Distributions

IsSue/Topic:

Proposed regulatory changes to the processes for reviewing petitions for local tax reallocations
and transaction and use tax redistributions.

Committee Discussion:

Board Members discussed the provisions of proposed Regulation 1807(d)(4) regarding
postponement of Board hearings following the issuance of a Supplemental Decision &
Recommendation (SD&R) by the Appeals Division. Members expressed concern that the
proposed revision to the regulations providing for postponements shift discretion from the Board
to staff and has not been considered in the light of the BOE’s current Rules of Practice or
recently promulgated Rules for Tax Appeals.

Interested parties addressed the Committee in support of Alternative 2 and explained that they
believe Regulations 1807 and 1828 should include a prospective date and a transition rule to
preserve their right to argue that cases filed prior to the adoption of the regulations are open,
including cases identified as denied by Board Management under the 1996 guidelines operative
prior to the promulgation of the current Regulation 1807 and 1828. Staff explained its belief that
the appeal cases interested parties are concerned about were closed long ago, so that including
the transition rule unnecessarily prolongs the argument that those cases remain open.

Committee Action/Recommendation/Direction:

Motion 1 — Postponement Following SD&R - Regulations 1807 and 1828

Ms. Yee made a motion to retain the first sentence of 1807(d)(4) and 1828(d)(4) and delete the
remaining language under those subdivisions. The motion was seconded by Mr. Leonard and
carried without objection.
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MEMBER Yee Leonard Steel Chu Mandel

VOTE Y Y Y Y Y

Motion 2 — Transition Rule — Regulations 1807 and 1828

Upon motion by Mr. Leonard, seconded by Ms. Yee, the Committee approved the remainder of
the regulations as proposed in Alternative 2. Alternative 2 included the transition rule language
for Regulation 1807 submitted by MuniServices on January 30, 2008 at 4:43 p.M. and
substantially identical transition rule language for Regulation 1828.

The vote was as follows:

MEMBER Yee Leonard Steel Chu Mandel

VOTE Y Y Y Y Y

Motion 3 — Authorization to Publish — Regulations 1807 and 1828
Ms. Mandel moved to authorize for publication of the proposed Regulations 1807 and 1828. The
motion was seconded by Ms. Yee and carried without objection.

MEMBER

Yee

Leonard

Steel

Chu

Mandel

VOTE

Y

Y

Y

Y

Y

Copies of the proposed amendments to Regulations 1807 and 1828 are attached.

/s/ Belty T. Yee

Honorable Betty T. Yee, Committee Chair

s/ Ramon J. Hirsig

Ramon J. Hirsig, Executive Director

BOARD APPROVED

at the February 1,2008  Board Meeting

s/ Diane Olson

Diane Olson, Chief
Board Proceedings Division
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Regulation 1807. PETITIONS FOR REALLOCATION OF LOCAL TAX.
Reference: Sections 7209 and 7223, Revenue and Taxation Code

(a) DEFINITIONS.

1) LOCAIL TAX. “Local tax” means a local sales and use tax adopted pursuant to Revenue and
Taxation Code section 7200, et seq., and administered by the Board.

2} JURISDICTION. “Jurisdiction” means any city, county, city and county, or redevelopment
agency which has adopted a local tax.

under Revenue and Taxation Code section 6066.3. for investigation of suspected misallocation of
local tax submitted in writing to the Allocation Group of the Sales and Use Tax Department. The

petition _must _contain sufficient factual data to support the probability that local tax has been
erroneously allocated and distributed. Sufficient factual data should include, for each business
location being questioned:

(A) Taxpaver name, including owner name and fictitious business name or dba (doing

business as) designation.
(B) Taxpayer’s permit number or a notation stating “No Permit Number.”

(C) Complete business address of the taxpaver.

{D) Complete description of taxpayer’s business activity or activities.

{E) Specific reasons and evidence why the taxpaver’s allocation is guestioned. If the petition

alleges that a misallocation occurred because a sale location is unregistered, evidence that the

questioned location is a selling location or that it is a place of business as defined by California Code
of Regulations, title 18, section 1802. If the petition alleges that a misallocation occurred because
the tax for a sale shipped from an out-of-state location was actually sales tax and not use tax,
evidence that there was participation in the sale by an in-state office of the retailer and that title to
the goods passed to the purchaser inside California.

(F) Name. title. and telephone number of the contact person.

{G) The tax reporting periods involved.

“Petition” also includes an appeal by a jurisdiction from a notification from the lLocal

Revenue Allocation Unit of the Sales and Use Tax Department that local taxes previously allocated
to it were misallocated and will be reallocated. Such a jurisdiction may object to that notification by
submitting a written petition to the Allocation Group within 30 days of the date of mailing of the

notification. The petition must include a copy of the notification and specify the reason the
jurisdiction disputes it. If a jurisdiction does not submit such a petition within 30 days of the date of
mailing of the notification, the notification of the Local Revenue Allocation Unit is final as to the
jurisdiction so notified.

(4) PETITIONER. *“Petitioner” is a jurisdiction that has filed a valid petition.
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(5) DATE OF KNOWLEDGE, Unless an earlier date is operationally documented by the Board,
“date of knowledge” is the date on which the Allocation Group receives a valid petition. Where a
misallocation that is reasonably covered by the petition is confirmed based on additional facts or
evidence supplied by the petitioner or otherwise learned as a direct result of investigating the
petition. the date of knowledge is the date on which the Allocation Group received the petition.

(6) SUBSTANTIALLY AFFECTED JURISDICTION. *“Substantially affected jurisdiction” is a
jurisdiction for which the decision on a petition would result in_a decrease to its total allocation of 5
percent or more of its average quarterly allocation (generally determined with reference to the prior
four calendar guarters) or of $50.000 or more. and includes a jurisdiction whose allocation will be
decreased solely as the result of a reallocation from the statewide and applicable countywide pools.

(7Y NOTIFIED JURISDICTION. “Notified jurisdiction” is a jurisdiction that has been notified as a
substantially affected jurisdiction.

(b) REVIEW BY ALLOCATION GROUP.

(1) The Allocation Group will promptly acknowledge a submission intended as a petition.

(2) The Allocation Group will review the petition and issue to the petitioner a written decision to
grant or deny the petition, including the basis for that decision. The written decision will also note
the date of knowledge, and if other than the date the petition was received, will include the basis for
that date. A reallocation will be made if the preponderance of evidence, whether provided by
petitioner or obtained by Board staff as part of its investigation of the petition, shows that there was
a misallocation, If the preponderance of evidence does not show that a misallocation occurred, the
petition will be denied,

(3) If the Allocation Group does not issue a decision within six months of the date it receives a valid

petition, the petitioner may request that the Allocation Group issue its decision without regard to the
status of its investigation. Within 90 days of receiving such a request, the Allocation Group will

issue its decision based on the information in its possession.

(4) If the decision of the Allocation Group is that the asserted misallocation did not occur and that

the petition should be denied, in whole or in part, the petitioner may submit to the Allocation Group
a written objection to the decision under subdivision (b)(6).

(5) If the decision of the Allocation Group is that a misallocation did occur, it will also mail a copy
of its decision to any substantially affected jurisdiction. Any such notified jurisdiction may submit
to the Allocation Group a written objection to the decision under subdivision (b)(6).

(6) The petitioner or any notified jurisdiction may appeal the decision of the Allocation Group by
submitting a written objection to the Allocation Group within 30 days of the date of mailing of the
Allocation Group’s decision, or within a period of extension authorized by subdivision (b}9). Ifno
such timely obijection is submitted. the decision of the Allocation Group is final as to the petitioner
and all notified jurisdictions.
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(71 If the petitioner or a notified jurisdiction submits a timely written objection to the decision of the
Allocation Group, the Allocation Group will consider the objection and issue a written supplemental
decision to grant or deny the objection, including the basis for that decision. A copy of the

supplemental decision will be mailed to_the petitioner, to any notified jurisdiction, and to any other

jurisdiction that is substantially affected by the supplemental decision.

(8) The petitioner or any notified jurisdiction mav appeal the supplemental decision of the
Allocation_Group by submitting a written objection under subdivision (c){1) within 30 days of the

date of mailing of that supplemental decision, or within a period_of extension authorized by
subdivision (b}9). If no such timely objection_is submitted, the supplemental decision of the

Allocation Group is final as to the petitioner and all notified jurisdictions.

{9) The petitioner or anvy notified jurisdiction may request a 30-day extension to submit a wriften
obijection under subdivision (b)(6)_or under subdivision (b)X8). as applicable. Such request must
provide a reasonable explanation for the requesting jurisdiction’s inability to _submit its objection

within 30 days, must be copied to all other jurisdictions to whom the Allocation Group mailed a

copy of its decision or supplemental decision (to the extent known by the requesting jurisdiction),
and must be received by the Allocation Group within 30 days of the date of mailing of its decision or
supplemental decision. Within five days of receipt of the request, the Allocation Group will mail
notification to the petitioner and to all notified jurisdictions whether the request is granted or denied.
If a timely request for an extension is submitted, the time for the petitioner and any notified

jurisdiction to file a written objection to the decision or supplemental decision of the Allocation

Group is extended to 10 days after the mailing of the notice of whether the request is granted or
denied. If the request is granted, the time for the petitioner and all notified jurisdictions to submit a
written objection to_the decision or supplemental decision of the Allocation Group is further
extended to the 60 day after the date of mailing of the decision or supplemental decision.

{¢) REVIEW BY APPEALS DIVISION.

(1) The petitioner_or any notified jurisdiction may appeal the supplemental decision of the
Allocation Group by submitting a written objection to the Allocation Group within 30 days of the
date of mailing of the Allocation Group’s supplemental decision, or within a period of extension
authorized by subdivision (b)(9). Such an objection must state the basis for the objecting
jurisdiction’s disagreement with the supplemental decision and include all additional information in

its possession that supports its position.

(2) If a timely objection to its supplemental decision is submitted, the Allocation Group will prepare
the file and forward it to_the Appeals Division. The petitioner, all notified jurisdictions, and the

Sales and Use Tax Department will thereafter be mailed notice of the appeals conference, which will
generally be sent at least 45 days prior to the scheduled date of the conference.

(A) Petitioner or any notified jurisdiction may continue to discuss the dispute with staff of the Sales
and Use Tax Department after the dispute is referred to the Appeals Division. If, as a result of such
discussions or otherwise, the Sales and Use Tax Department decides the supplemental decision of
the Allocation Group was incorrect or that further investigation should be pursued, it shall so notify

the Appeals Division, the petitioner, and all notified jurisdictions.
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(B) If the Department sends notice to the Appeals Division in accordance with the subdivision
(c)(2)(A) no later than 30 days prior to the date scheduled for the appeals conference, the Appeals
Division will suspend its review and the dispute will be returned to the Department. The
Department will thereafter issue a second supplemental decision, or will return the dispute to_the
Appeals Division along with a report of its further investigation, if appropriate, for the review and
decision of the Appeals Division.

(C) If the Department sends notice to the Appeals Division in accordance with subdivision (c)(2)(A)
less than 30 days prior to the date scheduled for the appeals conference, the Appeals Division will
decide whether the dispute should be returned to the Department or remain with the Appeals
Division, and notify the parties accordingly. 1If the dispute is returned o the Department, the
Department will thereafter issue a second supplemental decision, or will retumn the dispute to the

Appeals Division along with a report of its further investigation, if appropriate, for the review and

decision of the Appeals Division.

(D) Where the Department issues a second supplemental decision in accordance with subdivision
()2)(B) or (c}2)C), it will send a copy of the decision to the petitioner, any notified jurisdiction,
and any other jurisdiction that is substantially affected by the second supplemental decision, any of
whom may appeal the second supplemental decision by submitting a written objection under
subdivision (¢)(1) within 30 days of the date of mailing of that supplemental decision, or within a
period of extension authorized by subdivision (b)(9). If no such timely objection is submitted, the

second supplemental decision is final as to the petitioner and all notified jurisdictions.

" (3) The appeals conference is not an adversarial proceeding, but rather is an informal discussion
where the petitioner, any notified jurisdictions who wish to participate, and the Sales and Use Tax
Department have the opportunity to explain their respective positions regarding the relevant facts
and law to the Appeals Division conference holder. To make the conference most productive, each

participant should submit all facts, law, argument, and other information in support of its position to
the Appeals Division conference holder, and to the other participants, at least 15 days before the date
of the appeals conference; however, relevant facts and arguments will be accepted at any time at or
before the appeals conference. If, during the appeals conference, a participant requests permission
to submit additional written arguments and documentary evidence, the conference holder may grant
that participant 15 days after the appeals conference, or 30 days with sufficient justification, to
submit to the conference holder, with copies to all other participants, such additional arguments and
evidence. Any other participant at the conference who is in opposition to the requesting participant
on the issue(s) covered by the additional submission is allowed 15 days to submit to the conference
holder, with copies to_all other participants, arguments and evidence in response. No request by a
participant for further time to submit additional arguments or evidence will be granted without the
approval of the Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division _on its own initiative_may_also request, at or_after the appeals_conference, further
submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (¢)(3). the Appeals Division

will issue a written Decision and Recommendation (D&R) setting forth the applicable facts and law

and the conclusions of the Appeals Division. The Chief Counsel may allow up to 90 additional days
to prepare the D&R upon request of the Appeals Division. Both the request and the Chief Counsel’s

response granting or denving the request for additional time must be in writing and copies provided
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to the petitioner, all notified jurisdictions, and the Sales and Use Tax Department. A copy of the
D&R will be mailed to the petitioner, to all notified jurisdictions, to any other jurisdiction that will
be substantially affected by the D&R, and to the Sales and Use Tax Department.

(5) The petitioner or any notified jurisdiction mayv appeal the D&R by submitting a written request

for Board hearing under subdivision (d)(1) within 60 days of the date of mailing of the D&R.

(6) The petitioner, any notified jurisdiction, or the Sales and Use Tax Department may also appeal

the D&R, or any Supplemental D&R (SD&R). by submitting a written request for reconsideration
(RFR) to the Appeals Division before expiration of the time during which a timely request for Board
hearing may be submitted, or if a Board hearing has been requested, prior to that hearing. If a
lurisdiction or the Sales and Use Tax Department submits an RFR before the time for requesting a

Board hearing has expired, the Appeals Division will issue an SD&R to_consider the request, after
obtaining whatever additional information or arguments from the parties that it deems appropriate.

If an RFR is submitted after a jurisdiction has requested a Board hearing, the Appeals Division will
determine whether it should issue an SD&R in response. A copy of the SD&R issued under this

subdivision or under subdivision (¢)}(7) will be mailed to the petitioner, to all notified jurisdictions
to any other jurisdiction _that will be substantially affected by the SD&R, and to the Sales and Use
Tax Department. The petitioner or any notified jurisdiction may appeal the SD&R by submitting a
written request for Board hearing under subdivision (dX1) within 60 days of the date of mailing of
the SD&R.

{(7) Whether or not an RFR is submitted, at anv time prior to the time the recommendation in the
D&R or prior SD&R is acted on by the Department as a final matter or the Board has held an oral

hearing on the petition, the Appeals Division may issue an SD&R as 1t deems necessary to augment,

clarify. or correct the information. analysis, or conclusions contained in the D&R or any prior
SD&R.

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing under subdivision

(1) within 60 days of the date of mailing of the D&R or any SD&R. the D&R or SD&R as

applicable is final as to the petitioner and all notified jurisdictions unless the Appeals Division issues
an SD&R under subdivision (¢)(7).

(d) REVIEW BY BOARD.

(1) The petitioner or any notified jurisdiction may submit a written request for Board hearing if it
does so to the Board Proceedings Division within 60 days of the date of mailing of the D&R or any
SD&R. Such a request must state the basis for the jurisdiction’s disagreement with the D&R or
SD&R as applicable and include all additional information in its possession that supports its

position.

(2) If the Board Proceedings Division receives a timelv request for hearing under subdivision (d)(1),
it will notify the Sales and Use Tax Department, the petitioner, any notified jurisdiction, any other

jurisdiction that would be substantially affected if the petition were granted, and the taxpayer(s)

whose allocations are the subject of the petition, that the petition for reallocation of local tax is being
scheduled for a Board hearing to determine the proper allocation.
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(3) The Sales and Use Tax Department. the petitioner, and all jurisdictions notified of the Board
hearing pursuant to subdivision (d)(2) are parties and may participate in the Board hearing. The
taxpayer is not a party to the Board hearing unless it chooses to actively participate in the hearing
process by either filing a brief or making a presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California Code of
Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted in accordance
with Chapter 5 of the Board of Equalization Rules for Tax Appeals (Cal. Code Regs., tit. 18, § 5510,
et seq.). The Board will apply the preponderance of evidence rules set forth in subdivision (b)(2} in
reaching its decision and not the burden of proof rules set forth in California Code of Regulations,
title 18, section 5541. The Board’s final decision on a petition for reallocation exhausts all
administrative remedies on the matter for all jurisdictions.

(¢) LIMITATION PERIOD FOR REDISTRIBUTIONS. Redistributions shall not include

amounts originally distributed earlier than two quarterly periods prior to the quarter of the date of
knowledge.

() APPLICATION TO SECTION 6066.3 INQUIRIES.

The procedures set forth herein for_submitting a petition for reallocation of local tax are separate
from those applicable to a_submission under Revenue and Taxation Code section 6066.3. If a

petition under the procedures set forth herein and a submission under section 6066.3 are both filed
for the same alleged improper distribution, only the earliest submission will be processed, with the
date of knowledge established under the procedures applicable to that earliest submission. However,
the procedures set forth in subdivisions (b), (c). and (d) also apply to appeals from reallocation
determinations made under section 6066.3.

(g) OPERATIVE DATE AND TRANSITION RULES.

This regulation is intended to reduce the time required to decide the validity of reallocation petitions
and otherwise improve the process for doing so. It is intended to have a neutral impact only on the

current dispute over the continuing validity of certain petitions that are governed by prior Regulation
1807 (effective February 22, 2003).

(1) The operative date of this regulation is the date it becomes effective under Section 11343 .4 of the

Government Code (thirty days after it has been approved by the Office of Administrative Law and
forwarded to the Secretary of State) and it shall have no retroactive effect.

(2) Petitions filed prior to the operative date of this regulation, shall be reviewed, appealed and

decided in accordance with this regulation as to procedures occurring after that date. All such

petitions filed prior to January 1. 2003 and denied by Board Management must perfect any access
they may have to a Board Member hearing no later than 60 days after the operative date of this

regulation.
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Regulation 1828. PETITIONS FOR DISTRIBUTION OR _REDISTRIBUTION OF
TRANSACTIONS AND USE TAX.

Reference: ion 7270 Revenue and Taxation Code,

{(a) DEFINITIONS.

(1) DISTRICT TAX. “District tax” means a_transaction and use tax adopted pursuant to
Revenue and Taxation Code section 7251, et seq., or pursuant to Revenue and Taxation Code
section 7285, et seq.. and administered by the Board.

{21 DISTRICT. “District” means any entity. including a city, county, city and county, or special
taxing jurisdiction, which has adopted a district tax.

(3) PETITION. “Petition” means a request or inquiry from a district for investigation of
suspected improper distribution or nondistribution of district tax submitted in writing to the

Allocation Group of the Sales and Use Tax Department. The petition must contain sufficient
factual_data to support the probability that district tax has not been distributed or has been

erroncously distributed. Sufficient factual data should include, for each business location being
questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba (doing

business as) designation.

(B) Taxpaver’s permit number or a notation stating “No Permit Number.”

(C) Complete business address of the taxpaver.

(D) Complete description of taxpaver’s business activity or activities.

(E) Specific reasons and evidence why the distribution or nondistribution is questioned,
identifying the delivery location or locations of the property the sales of which are at issue. If

the petition alleges that the subject transactions are subject to the district’s use tax, evidence that

the retailer is engaged in business in the district as provided in California Code of Regulations,
title 18, section 1827, subdivision (c).

(F) Name, title, and telephone number of the contact person.

(G) The tax reporting periods involved.

“Petition” also includes an appeal by a district from a notification from the Local

Revenue Allocation Unit of the Sales and Use Tax Department that district taxes previously

allocated to it were misallocated and will be reallocated. Such a district may object to that

notification by submitting a written petition to the Allocation Group within 30 days of the date of

mailing of the notification. The petition must include a copy of the notification and specify the

reason the district disputes it. If a district does not submit such a petition within 30 days of the

date of mailing of the notification, the notification of the Local Revenue Allocation Unit is final
as to _the district so notified.

(4) PETITIONER. “Petitioner’ is a district that has filed a valid petition,
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(5) DATE OF KNOWLEDGE. Unless an earlier date is operationally documented by the Board,
“date of knowledge” is the date on which the Allocation Group receives a valid petition. Where
an _error in distribution that is reasonably covered by the petition is confirmed based on
additional facts or evidence supplied by the petitioner or otherwise learned as a direct result of
mvestigating the petition, the date of knowledge is the date on which the Allocation Group
received the petition.

(6) SUBSTANTIALLY AFFECTED DISTRICT. “Substantially affected district” is a district
for which the decision on a petition would result in a decrease to its total distribution of 5 percent
or more of its average quarterly distribution (generally determined with reference to the prior

four calendar guarters) or of $50.000 or more.

{713 NOTIFIED DISTRICT. “Notified district” is_a_district that has been notified as a
substantially affected district.

(b) REVIEW BY ALLOCATION GROUP.

(1) The Allocation Group will promptly acknowledge a submission intended as a petition.

2) The Allocation Group will review the petition and issue to the petitioner a written decision to
grant or deny the petition, including the basis for that decision. The written decision will also
note the date of knowledge, and if other than the date the petition was received, will include the
basis for that date. A redistribution will be made if the preponderance of evidence, whether
provided by petitioner or obtained by Board staff as part of its_investigation of the petition,
shows that there was an error in distribution. If the preponderance of evidence does not show
that an error in distribution occurred, the petition will be denied.

(3) If the Allocation Group does not issue a decision within six months of the date it receives a
valid petition, the petitioner may request that the Allocation Group issue its decision without
regard to the status of its investigation. Within 90 davs_of receiving such a request, the

Allocation Group will issue its decision based on the information in its possession.

(4) If the decision of the Allocation Group is that the asserted error in distribution did not occur

and that the petition should be denied, in whole or in part, the petitioner may submit to the
Allocation Group a written objection to the decision under subdivision (b)(6).

(5) If the decision of the Allocation Group is that an error in distribution did occur, it will also

mail a copy of its decision to any substantially affected district. Any such notified district may
submit to the Allocation Group a written objection to_the decision under subdivision (b)(6).

(6) The petitioner or any notified district may appeal the decision of the Allocation Group by

submitting a written objection to the Allocation Group within 30 days of the date of mailing of
the Allocation Group’s decision, or within a period of extension authorized by subdivision

(b)(9). If no such timely objection is submitted, the decision of the Allocation Group is final as

to the petitioner and all notified districts.
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(7) If the petitioner or a notified district submits a timely written objection to the decision of the
Allocation Group. the Allocation Group will consider the objection and issue a_ written
supplemental decision to grant or deny the objection, including the basis for that decision. A
copy of the supplemental decision will be mailed to the petitioner, to any notified district, and to
any other district that is substantially affected by the supplemental decision.

(8) The petitioner or any notified district may appeal the supplemental decision of the Allocation
Group by submitting a written objection under subdivision (¢}(1) within 30 days of the date of
mailing of that supplemental decision, or within a period of extension authorized by subdivision

b¥9). If no such timely objection is submitted. the supplemental decision of the Allocation
Group is final as to the petitioner and all notified districts.

(9) The petitioner or_any notified district may request a 30-day extension to submit a writien
objection under subdivision (b)(6) or under subdivision (b)(8), as applicable. Such request must
provide a reasonable explanation for the requesting district’s inability to_submit its objection
within 30 days. must be copied to all other districts to whom the Allocation Group mailed a copy
of its decision or supplemental decision (to the extent known by the requesting district), and must
be received by the Allocation Group within 30 days of the date of mailing of its decision or
supplemental decision. Within five days of receipt of the request, the Allocation Group will mail
notification to_the petitioner and to all notified districts whether the request is granted or denied.
If a timely request for an extension is submitted, the time for the petitioner and any notified
district to file a written objection to the decision or supplemental decision of the Allocation
Group is extended to 10 days_after the mailing of the notice of whether the request i1s granted or
denied. If the request is granted, the time for the petitioner and all notified districts to submit a
written objection to the decision or supplemental decision of the Allocation Group is further
extended to the 60% dav after the date of mailing of the decision or supplemental decision.

{c) REVIEW BY APPEALS DIVISION.

(1) The petitioner or any notified district mav appeal the supplemental decision of the Allocation
Group by submitting a written objection to the Allocation Group within 30 days of the date of
mailing of the Allocation Group’s supplemental decision, or within a period of extension

authorized by _subdivision (b}(9). Such an objection must state the basis for the objecting
district’s disagreement with the supplemental decision and include all additional information in

its possession that supports its position.

(2) If a timely objection to its supplemental decision is submitted, the Allocation Group will
prepare the file and forward it to the Appeals Division. The petitioner, all notified districts, and
the Sales and Use Tax Department will thereafter be mailed notice of the appeals conference,
which will generally be sent at least 45 days prior to the scheduled date of the conference.

(A) Petitioner or any notified district may continue to discuss the dispute with staff of the Sales
and Use Tax Department after the dispute is referred to the Appeals Division. If, as a result of
such discussions or otherwise, the Sales and Use Tax Department decides the supplemental
decision of the Allocation Group was incorrect or that further investigation should be pursued, it
shall so notify the Appeals Division, the petitioner, and all notified districts.
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(B) If the Department sends notice to the Appeals Division in accordance with the subdivision
(c}2)(A) no later than 30 days prior to the date scheduled for the appeals conference, the
Appeals Division will suspend its review and the dispute will be returned to the Department,
The Department will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if appropriate, for the review
and decision of the Appeals Division.

(C) _If the Department sends notice to the Appeals Division in accordance with subdivision

(cH2XA) less than 30 davs prior to the date scheduled for the appeals conference, the Appeals
Division will decide whether the dispute should be returned to the Department or remain with the

Appeals Division, and notify the parties accordingly. If the dispute is returned to the
Department, the Department will thereafter issue a second supplemental decision, or will return
the dispute to the Appeals Division along with a report of its further investigation, if appropriate,
for the review and decision of the Appeals Division.

(D) Where the Department issues a_ second supplemental decision in accordance with
subdivision (¢H2)B) or (¢)2XC), it will send a copy of the decision to the petitioner. any
notified district, and any other district that is substantially affected by the second supplemental
decision, any of whom may appeal the second supplemental decision by submitting a written

objection under subdivision (c)(1) within 30 days of the date of mailing of that supplemental

decision, or within a period of extension authorized by subdivision (b)(9). If no such timely

objection is submitted, the second supplemental decision is final as to the petitioner and all
notified districts.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal discussion
where the petitioner, any notified districts who wish to participate, and the Sales and Use Tax
Department have the opportunity to explain their respective positions regarding the relevant facts
and law to the Appeals Division conference holder. To make the conference most productive,
each participant should submit all facts, law, argument, and other information in support of its
position to the Appeals Division conference holder, and to the other participants, at least 15 days
before the date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appeals conference. If. during the appeals_conference, a
participant requests permission to submit additional written arguments and documentary
evidence, the conference holder may grant that participant 15 days after the appeals conference,

or 30 days with sufficient justification, to submit to the conference holder, with copies to all
other participants, such additional arguments and evidence. Any other participant_at the
conference who is in opposition_to the requesting participant on_the issue(s) covered by the
additional submission is allowed 15 days to submit to the conference holder, with copies to all

other participants, arguments and evidence in response. No request by a participant for further
time to submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals Division
on_its own initiative may also request, at or after the appeals conference. further submissions

from any participant.

{4} _Within 90 days after the final submission authorized bv subdivision (c)}(3), the Appeals

Division will issue a written Decision and Recommendation (D&R) setting forth the applicable

facts and law and the conclusions of the Appeals Division. The Chief Counsel may allow up to
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90 additional days to prepare the D&R upon request of the Appeals Division. Both the request
and the Chief Counsel’s response granting or denving the request for additional time must be in
writing and copies provided to the petitioner, all notified districts, and the Sales and Use Tax
Department. A copy of the D&R will be mailed to the petitioner, to all notified districts, to any
other district that will be substantially affected by the D&R, and to the Sales and Use Tax

Department.

(3) The petitioner_or any notified district may appeal the D&R by submitting a written request

for Board hearing under subdivision (d)(1) within 60 days of the date of mailing of the D&R.

(6) The petitioner, any notified district, or the Sales and Use Tax Department may also appeal the
D&R. or any Supplemental D&R (SD&R). by submitting a written request_for reconsideration
(RFR) to the Appeals Division before expiration of the time during which a timely request for
Board hearing may be submitted, or if a Board hearing has been requested, prior to that hearing,
If a district or the Sales and Use Tax Department submits an RFR before the time for requesting
a Board hearing has expired, the Appeals Division will issue an SD&R to consider the request,
after obtaining whatever additional information or arguments from the parties that it deems
appropriate. If an RFR is submitted after a district has requested a Board hearing, the Appeals
Division will determine whether it should issue an SD&R in response. A copy of the SD&R
1ssued under this subdivision or under subdivision {c)(7) will be mailed to the petitioner, to all
notified districts, to any other district that will be substantially affected by the SD&R, and to the
Sales and Use Tax Department. The petitioner or any notified district mav appeal the SD&R by
submitting_a written request for Board hearing under subdivision (d}(1) within 60 days of the
date of mailing of the SD&R.

{(7) Whether or not an RFR is submitted, at any time prior to the time the recommendation in the
D&R or prior SD&R is acted on by the Department as a final matter or the Board has held an

oral hearing on the petition, the Appeals Division may issue an SD&R as it deems necessary to
augment, clarify, or correct the information, analysis, or conclusions contained in the D&R or

any prior SD&R.

(8) If no RFR is submitted under subdivision (¢)(6) or request for Board hearing under
subdivision (d)(1) within 60 days of the date of mailing of the D&R or any SD&R, the D&R or
SD&R as applicable is final as to_the petitioner and all notified districts unless the Appeals
Division issues an SD&R under subdivision (¢}(7).

(d) REVIEW BY BOARD.

(1) The petitioner or any notified district may submit a written request for Board hearing if it
does so to the Board Proceedings Division within 60 days of the date of mailing of the D&R or
any SD&R. Such a request must state the basis for the district’s disagreement with the D&R or

SD&R as applicable and include all additional information in its possession that supports its
position.

(2) If the Board Proceedings Division receives a timely request for hearing under subdivision
(d)(1). it will notify the Sales and Use Tax Department, the petitioner, any notified district, any
other district that would be substantially affected if the petition were granted, and the taxpaver(s)
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whose distribution (or nondistribution) are the subject of the petition, that the petition for
redistribution of district tax is being scheduled for a Board hearing to determine the proper
distribution.

(3) The Sales and Use Tax Department, the petitioner, and all districts notified of the Board

hearing pursuant to subdivision (d)(2) are parties and may participate in the Board hearing. The
taxpayer is not a party to the Board hearing unless it chooses to actively participate in the hearing

process by either filing a brief or making a presentation at the hearing,

(4) Brefs may be submitted for the Board hearing in accordance with California Code of
Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted in
accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals (Cal. Code Regs.,
tit. 18, § 5510, et seq.). The Board will apply the preponderance of evidence rules set forth in
subdivision (b)(2) in reaching its decision and not the burden of proof rules set forth in California
Code of Regulations, title 18, section 5541. The Board’s final decision on a petition for
redistribution exhausts all administrative remedies on the matter for all districts.

(e) LIMITATION PERIOD FOR REDISTRIBUTIONS.

For redistributions where the date of knowledge is prior to January 1, 2008, the standard three-
year statute of limitations is applicable, based on the date of knowledge. For redistributions
where the date of knowledge is on or after January 1, 2008, redistributions shall not include
amounts originally distributed earlier than two quarterly periods prior to the quarter of the date of

knowledge,

() OPERATIVE DATE AND TRANSITION RULES.

This regulation is intended to reduce the time required to decide the validity of redistribution

petitions and otherwise improve the process for doing so. It 1s intended to have a neutral impact
only on the current dispute over the continuing validity of certain petitions that are governed by
prior Regulation 1828 (effective June 17, 2004).

(1) The operative date of this regulation is the date it becomes effective under Section 11343.4 of
the Government Code (thirty days after it has been approved by the Office of Administrative
Law and forwarded to the Secretary of State) and it shall have no retroactive effect.

(2) Petitions filed prior to the operative date of this regulation, shall be reviewed, appealed and
decided in accordance with this regulation as to procedures occurring after that date. All such
petitions filed prior to Julv 1, 2004 and denied by Board Management must perfect any access

they may have to a Board Member hearing no later than 60 days after the operative date of this
regulation.
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The Board met at its offices at 450 N Street, Sacramento, at 10:20 a.m., Dr. Chu,
Chair, Ms. Yee, Vice Chairwoman, Mr. Leonard and Ms. Steel present, Ms. Mandel present on
behalf of Mr. Chiang in accordance with Government Code section 7.9.

SALES AND USE TAX APPEALS HEARINGS

Janice Diana Samsing and Mildred Kaunas, 356928 (UT)

September 29, 2004, $2,982.00 Tax

For Petitioner: Mildred Kaunas, Taxpayer

For Department: NaTasha Ralston, Tax Counsel

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Issue: ‘Whether the purchase and use of the vehicle by petitioners is subject to
California use tax.

Action: Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,

Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board ordered that the
petition be submitted for decision.

Foster Poultry Farms, 77405, 265656, 304306 (KHE)

1-1-95 to 9-12-98, $131,576.77 Tax, $0.00 Penalty

1-1-99 to 12-28-02, $112,320.84 Tax

12-29-02 to 6-19-04, $805,488.00 Claim for Refund

For Petitioner/Claimant: Rich Carlson, Representative

For Department: Bradley Heller, Tax Counsel

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Issue: Whether petitioner’s lease of equipment that injects a vaccine into eggs also
included a separate technology transfer agreement so that a portion of petitioner’s otherwise
taxable lease payments were not subject to tax.

Action: Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board ordered that the
petitions and claim be submitted for decision.

Matt Lababedy, 89002316680 (KH)
1-1-95 to 12-31-97, $10,502.00 Tax, $2,267.53 Amnesty Interest Penalty
For Petitioner: Matt Lababedy, Taxpayer

Don McKaughan, CPA
For Department: Kevin Hanks, Hearing Representative
Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Issue: Whether the evidence supports further adjustments for check-cashing fees.
Action: Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board ordered that the
petition be submitted for decision.
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OTHER CHIEF COUNSEL MATTERS

Adoption of Formal and Memorandum Opinions

Deborah Cooke, Tax Counsel, Legal Department, made introductory remarks
regarding the adoption of Formal and Memorandum Opinions and the publication of Dissenting
and Concurring Opinions. (Exhibit 5.14.)

Action: Upon motion of Ms. Yee, seconded by Mr. Leonard and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board amended staff’s
recommendation for implementing the provisions of the Board of Equalizations Rules for Tax
Appeals with regards to the adoption and publication of Forma! and Memorandum Opinions and
the submission and publication of Concurring and Dissenting Opinions as follows: reflect a vote
to adopt a formal opinion to mean the Member agrees with the result and the rationale set forth in
the formal opinion; concurring opinions submitted by Members who vote to adopt the formal
opinion must be consistent with the result and rationale of the formal opinion; update the Board’s
publications to reflect the foregoing; remove “motion to continue hearing to a later date™ and
“motion to take matter under submission” from staff’s flow chart; and, clarified that the Appeals
Division will promptly notify the taxpayer of the Board’s decision when the Board asks that a
Formal Opinion be drafted.

Exhibits to these minutes are incorporated by reference.

The Board recessed at 12:40 p.m. and reconvened at 1:30 p.m. with Dr. Chy,
Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel present.

SPECIAL PRESENTATIONS

Superior Accomplishment Award Presentations

Ramon Hirsig, Executive Director, and Members of the Board presented the
2007-08 Sustained Superior Accomplishment Awards to employees in recognition of their
outstanding achievements.

LEGAL APPEALS MATTERS, CONSENT

The Board deferred consideration of the following matters: Jamal A. Mahgoub,
336193, and, AMT Solutions, Inc., 356197, 392072,

With respect to the Legal Appeals Matters Consent Agenda, upon a single
motion of Ms. Yee, seconded by Mr. Leonard and unanimously carried, Dr. Chu, Ms. Yee,
Mr. Leonard, Ms. Steel and Ms. Mandel voting ves, the Board made the following orders:

Synpep Corporation, 329381 (CH)

4-1-01 to 3-31-04, $78,361.87 Tax, $7,836.22 Negligence Penalty, $5,222.79 Double Negligence
Penalty, $6,042.19 Amnesty Interest Penalty

Action: Redetermine as recommended by the Appeals Division.
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Jamal A. Mahgoub, 356195 (CH)

1-1-02 to 3-19-03, $3,686.02 Tax, $0.00 Finality Penalties, $327.44 Amnesty Interest Penalty
AMT Solutions, Inc., 356197, 392072 (CH)

3-20-03 to 5-31-05, $3,489.09 Tax, $0.00 Penalty

3-20-03 to 5-31-05, $10,000.00 Claim for Refund

Action: The Board took no action.

Kenneth Darryl Beecham, 393632, (KH)
8-1-04 to 2-12-06, $51,307.00 Tax, $5,130.70 Penalty
Action: Redetermine as recommended by the Appeals Division.

Weston James Coolidge, 386899 (CH)
12-1-98 to 3-31-00, $79,555.76 Tax, $33,992.48 Penalty
Action: Redetermine as recommended by the Appeals Division.

Simmons Duplicating Supply Company, Inc., 347724 (OH)
4-1-02 to 6-30-05, $44,030.07 Tax, $5,685.96 Penaltics, $1,187.47 Amnesty Interest Penalty
Action: Redetermine as recommended by the Appeals Division.

Hany M. Abuelrous, 433967 (ET)
October 10, 2007, $175.50 Approximate Value
Action: Determined that staff properly seized the tobacco products.

CORPORATE FRANCHISE AND PERSONAL INCOME TAX MATTERS, CONSENT

With respect to the Corporate Franchise and Personal Income Tax Matters
Consent Agenda, upon a single motion of Ms. Yee, seconded by Mr. Leonard and unanimously
carried, Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board made
the following orders:

Jack Larson, 329112
2003, $1,449.00 Assessment
Action: Sustain the action of the Franchise Tax Board.

HOMEOWNER AND RENTER PROPERTY TAX ASSISTANCE MATTERS, CONSENT

With respect to the Homeowner and Renter Property Tax Assistance Matters
Consent Agenda, upon a single motion of Ms. Yee, seconded by Mr. Leonard and unanimously
carried, Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board made
the following orders:

Gloria M. Williams, 387273
2006, $347.50
Action: Sustain the action of the Franchise Tax Board.
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SALES AND USE TAX MATTERS, REDETERMINATIONS AND DENIALS OF
CLAIMS FOR REFUND, CONSENT

With respect to the Sales and Use Tax Matters, Redeterminations and Denials of
Claims for Refund, Consent Agenda, upon a single motion of Ms. Yee, seconded by Ms. Steel
and unanimously carried, Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes,
the Board made the following orders:

Nissan North America, Inc., 272698 (OHA)
4-1-98 to 6-30-02, $753,095.18
Action: Approve the redetermination as recommended by staff.

Panasonic Corporation of North America, 422116 (OHB)
1-1-01 to 6-30-04, $181,307.35
Action: Approve the redetermination as recommended by staff,

4 S Casino Party Suppliers, LLC, 289497 (BH)
1-1-98 to 6-30-04, $285,562.71
Action: Approve the redetermination as recommended by staff.

Specialty Salvage Limited, 283580 (KH)
7-1-95 to 11-30-97, $107,775.80
Action: Approve the redetermination as recommended by staff.

Union Pacific Railroad Company, 326246 (OHA)
1-1-99 to 9-30-02, $4,593,357.48
Action: Approve the redetermination as recommended by staff.

Govstor, LLC, 417205 (JHF)
10-1-05 to 12-31-06, $75,779.00
Action: Approve the denial of claim for refund as recommended by staff.

SALES AND USE TAX MATTERS, CREDITS, CANCELLATIONS AND REFUNDS,
CONSENT

With respect to the Sales and Use Tax Matters, Credits, Cancellations and
Refunds, Consent Agenda, upon a single motion of Ms. Steel, seconded by Ms. Yee and
unanimously carried, Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes,
Ms. Mandel not participating in accordance with Government Code section 87103 in Targer
Corporation, 360870, the Board made the following orders:

Target Corporation, 360870 (OHA)

1-1-00 to 6-30-03, $238,090.57

Action: Approve the refund as recommended by staff. Ms. Mandel not participating in
accordance with Government Code section §87105.
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Lighthouse Worldwide Solutions, Inc., 373666 (CH)
7-1-04 to 6-30-07, $50,816.59
Action: Approve the refund as recommended by staff.

Birchwood Cabinets of California, Inc., 389873 (KH)
1-1-03 to 6-30-06, $619,597.44
Action: Approve the refund as recommended by staff.

Pentax of America, Inc., 403453 (OHB)
1-1-06 to 9-30-06, §130,134.19
Action: Approve the refund as recommended by staff.

Daimler Chrysier Corporation, 436898 (CHA)
7-17-07 to 12-06-07, $487,897.67
Action; Approve the refund as recommended by staff.

Mercedes-Benz USA, LL.C, 426403 (KH)
11-15-07 to 1-23-08, $180,804.00
Action: Approve the refund as recommended by staff.

Qualcomm, Inc., 404369 (UT)
7-28-04 to 7-28-04, $2,258,156.28
Action: Approve the refund as recommended by staff.

Kl Acquisition Company, 342751 (FH)
1-1-03 to 12-31-05, $1,216,627.59
Action: Approve the refund as recommended by staff.

Vertis, Inc., 396782 (OHB)
4-1-06 to 3-31-07, $56,995.79
Action; Approve the refund as recommended by staff.

Consolidated Electrical Distributors, Inc., 287507 (AC)
1-1-02 to 12-31-04, $920,073.75
Action: Approve the refund as recommended by staff.

TSK America, Inc., 417773 (OHA)
1-1-07 to 3-31-07, $176,252.45
Action: Approve the refund as recommended by staff.

Freight Systems, Inc., 395248 (OHA)
10-1-04 to 12-31-06, $325,367.74
Action: Approve the refund as recommended by staff.

Watsonville Hospital Corporation, 381029 (GHC)
7-1-03 to 12-31-04, $66,622.83
Action: Approve the refund as recommended by staff.

Wednesday, May 28, 2008
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SPECIAL TAXES MATTERS, CREDITS, CANCELLATIONS AND REFUNDS,
CONSENT

With respect to the Special Taxes Matters, Credits, Cancellations and Refunds,
Consent Agenda, upon a single motion of Ms. Yee, seconded by Mr. Leonard and unanimously
carried, Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, Ms. Mandel not
participating in accordance with Government Code section 7.9 in Equiva Trading Company,
254407, Equiva Trading Company, 208034, and, Midland National Life Insurance Company,
427043 the Board made the following orders:

Equiva Trading Company, 254407, (MT)

Equiva Trading Company, 208034, (MT)

3-1-99 t0 12-31-01, $3,427,542.73

Action: Approve the refund as recommended by staff. Ms. Mandel not participating in
accordance with Government Code section 7.9.

Nella Oil Company, LLC, 345962 (MT)
10-1-05 to 12-31-05, $192,683.70
Action: Approve the refund as recommended by staff.

Midland National Life Insurance Company, 427043 (ET)

1-1-04 to 12-31-06, $488,280.81

Action: Approve the refund as recommended by staff. Ms. Mandel not participating in
accordance with Government Code section 7.9.

LEGAL APPEALS MATTERS, ADJUDICATORY

Rajinder Singh Garcha, 30060 (KH)

7-1-95 to 6-30-98, $10,894.69 Tax

Considered by the Board:  April 8, 2008

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board ordered that the
petition be redetermined as recommended by the Appeals Division.

John Richard Dudley, 253691 (KH)

7-1-00 to 6-30-03, $15,019.87 Tax, $6,112.27 Penalty, $3,615.91 Amnesty Interest Penalty
Considered by the Board:  December 11, 2007

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board ordered that the
petition be redetermined as recommended by the Appeals Division.
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Don Ricardo’s Restaurant, Inc., 42025 (AP)

4-1-95 to 12-31-06, $37,111.60 Tax, $3,711.16 Penalty

Padrino’s, Inc., 42029 (AC)

4-1-95 to 3-31-98, $179,168.19 Tax, $17,916.81 Penalty, $76,605.02 Amnesty Interest Penalty
Considered by the Board:  February 27, 2008

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Dr. Chu, seconded by Mr. Leonard and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard and Ms. Steel voting yes, Ms. Mandel not participating, the
Board ordered that the amnesty interest penalty be relieved, otherwise redetermined as
recommended by the Appeals Division.

CORPORATE FRANCHISE AND PERSONAL INCOME TAX MATTERS,
ADJUDICATORY

Affiliated Funding Corporation, 317945

2003, $14,446.88 Claim for Refund

Considered by the Board:  Formal Opinion

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Mandel, seconded by Ms. Yee and duly carried, Dr. Chu,
Ms. Yee and Ms. Mandel voting yes, Mr. Leonard and Ms. Steel voting no, the Board adopted a
decision sustaining the action of the Franchise Tax Board but did not adopt a formal opinion.

Ronald C. Nelson and Marie J. Nelson, 329716

1985, $1,048.54 Accrued Interest

Considered by the Board:  February 27, 2007

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action; Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board adopted a
decision modifying the action of the Franchise Tax Board.

Constance Zorn, 317272

1992 to 1994, $216,732.36 Assessment

Considered by the Board:  Presented for Separate Discussion

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board adopted a
decision sustaining the action of the Franchise Tax Board.

Bruce H. Erfer and Lynn N. Erfer, 294534

2001, $756.75 Claim for Refund

2002, $953.18 Claim for Refund

Considered by the Board:  Presented for Separate Discussion

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Ms. Steel moved that the petition be granted. The motion was seconded by
Mr. Leonard but failed to carry, Mr. Leonard and Ms. Steel voting yes, Dr. Chu, Ms. Yee and
Ms. Mandel voting no.
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Upon motion of Ms. Yee, seconded by Ms. Mandel and duly carried, Dr. Chu,
Ms. Yee and Ms. Mandel voting yes, Mr. Leonard and Ms. Steel voting no, the Board adopted a
decision modifying the action of the Franchise Tax Board.

Stanley W. Gribble, 354879

1994, $1,239,603.62 Claim for Refund

SWG Management Company, 354880

1994, $95,441.22 Claim for Refund

Considered by the Board:  Presented for Separate Discussion

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Mandel, seconded by Ms. Yee and duly carried, Dr. Chu,
Ms. Yee, Mr. Leonard and Ms. Mandel voting yes, Ms. Steel voting no, the Board adopted a
decision reversing the action with concessions by the Franchise Tax Board in the appeal of SWG
Management Company, 354880; and, modified the action with concessions by the Franchise Tax
Board in the appeal of Stanley W. Gribble, 354879

Teresa Rothman, 380556

2004, $2,909.00 Tax, $727.25 Penalty

Considered by the Board:  Presented for Separate Discussion

Contribution Disclosures pursuant to Government Code section 15626: No contribution
disclosure forms were filed. The Members noted that their records disclosed no contributions
from this taxpayer, his agent or participants.

Action: Upon motion of Ms. Mandel, seconded by Mr. Leonard and duly carried,

Dr. Chu, Ms. Yee, Mr. Leonard and Ms, Mandel voting yes, Ms. Steel voting no, the Board
adopted a decision sustaining the action of the Franchise Tax Board. The Board did not impose a
frivolous appeal penalty.

Catherine Wimby, 354090

20085, $851.00 Claim for Refund

Considered by the Board:  September 12, 2007

Contribution Disclosures pursuant to Government Code section 15626: No contribution
disclosure forms were filed. The Members noted that their records disclosed no contributions
from this taxpayer, his agent or participants.

Action: Upon motion of Mr. Leonard, seconded by Ms, Steel and duly carried,

Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, Dr. Chu and Ms. Yee voting no, the Board
adopted a decision modifying the Franchise Tax Board’s denial of claim for refund to allow for
Child and Dependent Care Credit expenses in the amount of $984.80.

Larry Geisel and Rhoda Geisel, 358724

2000, $92,424.00 Assessment

Considered by the Board:  December 12, 2007

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Mandel, seconded by Ms. Yee and unanimously carried,
Dr. Chu, Ms. Yee, Ms. Steel and Ms. Mandel voting yes, Mr. Leonard abstaining, the Board
adopted a decision denying the petition for rehearing.
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Speakers: Marty Dakessian, Attomey, Akerman Senterfitt LLP, representing Daniel V, Inc.,
342609
Ron Lane, Taxpayer, Daniel V, Inc., 342609

Daniel V, Inc., 342609
1997, $40,759.23 Assessment
1998, $840,010.32 Assessment
Considered by the Board: May 15, 2008
Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Mr. Leonard moved that the petition be granted. The motion was seconded by
Ms. Steel but failed to carry, Mr. Leonard and Ms. Steel voting ves, Dr. Chu, Ms. Yee and
Ms. Mandel voting no.
Upon motion of Ms. Yee, seconded by Dr. Chu and duly carried, Dr. Chu,
Ms. Yee and Ms. Mandel voting yes, Mr. Leonard and Ms. Steel voting no, the Board adopted a
decision sustaining the action of the Franchise Tax Board.

HOMEOWNER AND RENTER PROPERTY TAX ASSISTANCE MATTERS,
ADJUDICATORY

Savann Nhem, 379885

2006, $1.00 or more

Considered by the Board:  Presented for Separate Discussion

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Yee, seconded by Mr. Leonard and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board dismissed the
appeal.

Sajjad Riyaz, 349075

2604, $300.00

2005, $300.00

Considered by the Board: March 19, 2008

Contribution Disclosures pursuant to Government Code section 15626: No contribution
disclosure forms were filed. The Members noted that their records disclosed no contributions
from this taxpayer, his agent or participants. '

Action: Upon motion of Ms. Yee, seconded by Mr. Leonard and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting ves, the Board adopted a
denying the petition for rehearing.

SALES AND USE TAX MATTERS, REDETERMINATIONS, RELIEF OF PENALTIES
AND DENIALS OF CLAIMS FOR REFUND, ADJUDICATORY

Messer Griesheim Industries, Inc., 435576 (OHB)

1-1-01 to 12-31-04, $50,534.74

Considered by the Board:  Presented for Separate Discussion

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Yee, seconded by Mr. Leonard and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board approved the
relief of penalty as recommended by staff.
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PCS Leasing Co, L.P., 431274 (OHA)

1-1-07 to 3-31-07, $59,230.00

Considered by the Board:  March 19, 2008

Contribution Disclosures pursuant to Government Code section 15626: No contribution
disclosure forms were filed. The Members noted that their records disclosed no contributions
from this taxpayer, his agent or participants.

Action: Upon motion of Ms. Yee, seconded by Mr. Leonard and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard and Ms. Mandel voting yes, Ms. Steel not participating in
accordance with Government Code section 871035, the Board approved the relief of penalty as
recommended by staff.

SALES AND USE TAX MATTERS, CREDITS, CANCELLATIONS AND REFUNDS,
ADJUDICATORY

Owens & Minor Distribution, Inc., 306485 (OHB)

1-1-02 to 12-31-05, $2,072,102.77

Considered by the Board:  Presented for Separate Discussion

Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Action: Upon motion of Ms. Yee, seconded by Ms. Steel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board approved the
refund as recommended by staff.

TAX PROGRAM NONAPPEARANCE MATTERS NOT SUBJECT TO CONTRIBUTION
DISCLOSURE STATUTE

PROPERTY TAX MATTERS
Audits

CallTower, Inc. (7960)

2004, $560,000.00 Escaped Assessment, $56,000.00 Penalties, $184,800.00 In-lieu Interest
2005, $40,000.00 Escaped Assessment, $4,000.00 Penalties, $9,600.00 In-lieu Interest
2006, $640,000.00 Escaped Assessment, $64,000.00 Penalties, $96,000.00 In-licu Interest
2007, $290,000.00 Excessive Assessment

Action: Upon motion of Ms. Yee, seconded by Ms. Steel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard and Ms. Steel voting yes, Ms. Mandel not participating in
accordance with Government Code section 7.9, the Board adopted the audit escaped and
excessive assessments, plus penalties and in-lieu interest, as recommended by staff.

IP Networks, Inc. (7995)

2004, $1,570,000.00 Escaped Assessment, $157,000.00 Penalties, $518,100.00 In-lieu Interest
2005, $130,000.00 Excessive Assessment

2006, $1,600,000.00 Escaped Assessment, $160,000.00 Penalties, $240,000.00 In-lieu Interest
2007, $200,000.00 Excessive Assessment ;
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Action: Upon motion of Ms. Yee, seconded by Ms. Steel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard and Ms. Steel voting yes, Ms. Mandel not participating in
accordance with Government Code section 7.9, the Board adopted the audit escaped and
excessive assessments, plus penalties and in-lieu interest, as recommended by staff.

OFFERS-IN-COMPROMISE RECOMMENDATIONS

Action: Upon miotion of Ms. Yee, seconded by Ms. Steel and unanimously carried,

Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mande! voting yes, the Board approved the
Offers in Compromise of Sharp Image Electronics, Inc.; Fassel Mahmoud Elder; Management
Insultants L.P.; James Steven Slack; Fadel Mohammed, Elwalani and Marina Elwalani; and
Angie Wilder; as recommended by staff.

SALES AND USE TAX APPEALS HEARING

Norman P. Shockley, Jr., 306953 (GH)
Acclaim Technology, Inc., 341204 (GH)
7-1-03 to 9-30-03, $51,488.23 Tax, $11,728.85 Failure to Pay Penalty
For Petitioner/Claimant: Norman Shockley, Jr., Taxpayer
Norman Shockley, Sr., Witness
For Department: Cary Huxsoll, Tax Counsel
Contribution Disclosures pursuant to Government Code section 15626; None were disclosed.
Issues: Whether petitioner is personally responsible for the unpaid liability of Acclaim
Technology, Inc. for the third quarter 2003.

Whether the failure-to-pay penalty should be relieved.

Whether Acclaim’s overpayments related to unclaimed bad deduction for the
fourth quarters of 2000, 2001, and 2002 can be offset against its liability for the third quarter
2003, with corresponding adjustments to petitioner’s personal liability.

Action: Upon motion of Mr. Leonard, seconded by Ms. Yee and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board ordered that the
petition be submitted for decision, granting the petitioner 30 days to file supporting documents,
the Department 30 days to respond, and the Appeals Division 30 days thereafter to review the
petitioner’s supporting documents, the Department’s response and provide its recommendation to
the Board.

PUBLIC HEARINGS

Proposed Amendments to Sales and Use Tax Regulation 1807, Process for
Reviewing Local Tax Reallocation Inquiries; and, adoption of Regulation 1828,
Process for Reviewing Transactions and Use Tax Distribution Inquiries.

David Levine, Tax Counsel, Appeals Division, Legal Department, made
introductory remarks regarding the proposed amendments to Regulations 1807, Process of
Reviewing Local Tax Reallocation Inquiries, and 1828, Process for Reviewing Transactions and
Use Tax Distributions, which are changes to the process of reviewing petitions for local tax
reallocations and transition and use tax distributions. (Exhibit 5.15.)
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Speakers: Fran Mancia, Director of Government Relations, Muniservices
Dan Carrigg, Legislative Director, League of CA Cities
Matt Hinderliter, Audit Manager, HDL
Al Koch, General Counsel, MuniServices, LLC
Bob Cendejas, Attorney, Cendejas & Associates
Dave McPherson, Deputy Finance Director, City of San Jose

Action: Upon motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried,
Dr. Chu, Ms. Yee, Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, the Board adopted the
proposed amendments.

FINAL ACTION ON SALES AND USE TAX APPEALS HEARINGS HELD MAY 28,
2008

Janice Diana Samsing and Mildred Kaunas, 356928 (UT)
Final Action:  Ms. Steel moved that the petition be granted. The motion failed for lack of a
second.

Upon motion of Mr. Leonard, seconded by Ms. Mandel and duly carried,
Mr. Leonard, Ms. Steel and Ms. Mandel voting yes, Dr. Chu and Ms. Yee voting no, the Board
ordered that the petitioner be relieved of the interest that accrued from August 8, 2005, when the
Department should have sent a follow up letter to petitioners, and May 12, 2006, when the
Department issued the Notice of Determination, and otherwise redetermine in accordance with
the recommendation of the Appeals Division.

Foster Poultry Farms, 77405, 265656, 304306 (KHE)

Final Action:  Upon motion of Ms. Yee, seconded by Ms. Mandel and duly carried, Dr. Chu,

Ms. Yee, Mr. Leonard and Ms. Mandel voting yes, Ms, Steel voting no, the Board ordered that
the claim be denied and the petition be redetermined as recommended by the Appeals Division.

Matt Lababedy, 89002316680 (KH)

Final Action:  Upon motion of Ms, Yee, seconded by Ms. Mandel and duly carried, Dr. Chu,
Ms. Yee and Ms, Mandel voting yes, Mr. Leonard and Ms. Steel voting no, the Board ordered
that the petition be redetermined as recommended by the Appeals Division.

The Board adjourned at 3:35 p.m.

The foregoing minutes are adopted by the Board on June 24, 2008.
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450 N STREET

SACRAMENTO, CALIFORNIA

NOVEMBER 15, 2011
~==000~——

MR. HORTON: Ms. Olson?

MS. OLSON: OQur next item is F2, Proposed
Adoption of Amendments to Regulation 1807, Petitions for
Reallocation of Local Tax, and, Regulation 1828,
Petitions for Distribution or Redistribution of
Transactions and Use Tax.

We have two speakers.

MR. HORTON: Members, we have Mr. Johan Klehs,
with the Klehs & Company, President, CEQC, CFO, CEA and
Robin with local government advocates, the HdJL Company.

I'm going to hear from the Department, then
I'll go to you and then back to the Department.

Is that okay?

All right, thank you.

MR. HELLER: Thank you, Chairman Horton,
Members of the Board.

Again, I'm Bradley Heller from the Board's
Legal Department and I'm here with Kevin Hanks, from the
Board's Sales and Use Tax Department.

We're here to request that the Board adopt the
proposed amendments to Local Sales and Use Tax
Regulation 1807, Petitions for Reallocation of Local Tax
and Transactions and Use Tax, Regulation 1828, Petitions

for Distribution or Redistributions of Transactions and

Electronically signed by Juli Jackson (001-065-206-4972)
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Use Tax that the Board authorized for publication during
its August 23rd, 2011 Business Taxes Committee meeting.

The proposed amendments are intended to improve
the Board's review of Local and District tax petitions.
And I understand that we have received written public
comments from Robin Sturdivant of the HdL Companies and
also Albin Koch.

And staff can answer any questions regarding
the regulation and those comments, whatever the Board
desires.

MR. HORTON: Thank you very much.

Ms. Sturdivant.

~-——000-—-
ROBIN STURDIVANT
HdL COMPANIES
-——c0o--~

MS. STURDIVANT: Good morning, Mr. Chair and
Board Members. I'm Robin Sturdivant with the HdL
Companies.

And I had recently submitted -- and Ms. Olson
confirms that they were distributed -- some sort of late
changes to the regulation, to both 1807 and 1828.

And these suggestions were made in response to
just a couple of issues we've had with some -- some
recent older petitions.

And what we're proposing is that in certain
spots throughout the regulation to change the wording

from "Allocation Group" to "Sales and Use Tax

Electronically signed by Juli Jackson (001-065-206-4972)
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1 Department™ in a couple of different places.

2 We're not suggesting a change in the process,

3 but rather clarifying that the decision that's issued in
4 response to a petition is the position of the Sales and
5 Use Tax Department rather than the position of the

6 Allocation Group or the Local Revenue Allocation Unit.

7 And to avoilid confusion, we suggest that the

8 responsibilities of each group be ocutlined in a CCPM.

9 And I understand that we're going to public meetings for
10 those coming up very soon.
11 And the changes that we've suggested just
12 seemed to make the requlation a little more consistent.
13 The first half of the regulation refers to the
14 Allocation Group, the latter half refers to the Sales
15 and Use Tax Department. So, just to kind of make it
16 more consistent.
17 Thank vyou.
18 MR. HORTON: Thank you very much.
19 Mr. Klehs?
20 -—-000~—-
21 JOHAN KLEHS
22 KLEHS & COMPANY
23 ---o00o---

24 MR. KLEHS: Representing the City of Livermore,
25 we support the regulation, as we participated in
26 drafting it.
27 And we have no objections to the suggestions by
28 HdL.
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1 MR. HORTON: Thank you very much.
2 Department, any follow-up comments?
3 MR. HELLER: Real briefly.
4 Staff has reviewed HdL's suggested changes and,
5 essentially, it's -- it's just a matter of word choice.
o And staff still thinks that the Allocation Group
7 reference 1s correct because it's -- at least from
8 staff's point of view, that is the portion of the Sales
9 and Use Tax Department that's supposed to be making
10 those decisions at issue in the regulation.
11 And that's still how staff would, essentially,
12 be reading the regulation if we do change it to Sales
13 and Use Tax Department since the Allocation Group would
14 still be the portion -- part of the Sales and Use Tax
15 Department doing this review and making the decisions,
16 but, again, it's a word choice issue.
17 And I think the Board Members can decide for
18 themselves which -- which language they think 1is more
19 clear for taxpayers.
20 MR. HORTON: Thank you. Discussion?
21 Member Yee.
22 MS. YEE: Thank vyou, Mr; Chairman.
23 I -— I think it's a little bit more than a word
24 choice change, but I think -- I want to look at it from
25 the perspective of what's in practice.
26 And I think with the change, at least the way
27 I'm reading it, 1s that it really captures that whatever
28 source a decision 1s issued within the Sales and Use Tax

Electronically signed by Juli Jackson (001-065-206-4972) 3da5811d-2d86-4afd-a266-a1c7d2d1c14c
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1 Department, that it's considered a decision.

2 And it may be the Allocation Group within the

3 Sales and Use Tax Department, 1t may be somewhere else,
4 but I -- my understanding's that the genesis of this was
5 really a lack of clarity with respect to, you know, what
6 decision -- where decisions are made within the

7 Department.

8 Now with respect to these types of matters, I

9 would agree with you, I think they generally are from

10 the Allocation Group and that has been the practice.

11 But -- and we can certainly clarify it further
12 within the CCPM. But I think the intent here -- I don't
13 want to just cast it off as a word choice. It's

14 responding to something that actually took place that I
15 hope doesn't take place again. And it really does, I

16 think, crystallize for us that whatever decision comes
17 out of wherever within the Sales and Use Tax Department,
18 that it is an official decision relative to these

19 matters.
20 So, I just want to recharacterize what I think
21 the change means.
22 MR. HORTON: Okay.

23 MS. MANDEL: I don't know that -- uhm, uh-oh,
24 my mind just went blank —-- I don't -- I'm not sure that
25 the information about what generated the proposed change
26 was 1in your hands because I can tell maybe from your

27 forehead scrunching it looked like you were not familiar
28 with the particular events that precipitated it -- or
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1 maybe you were and you're just forehead scrunching.
2 MR. HELLER: Ms. Mandel, I have -- I was not
3 involved in any particular petition. I've been briefed
4 a little bit on the issues that HdL is concerned about.
5 So, I have some background.
6 MS. MANDEL: Okay.
7 MR. HELLER: And may -- maybe I was overly
8 broad in saying "word choice", I -- I know that, at
9 least from the perspective of HdL that it was intended
10 to address procedurals, issues that had happened in the
11 past, but I think in this case, the regulation's
12 amendments are going to be perspective only and
13 essentially, as -- as was intended previously and as I
14 think we would still read the regulation in the future,
15 that these petitions would still be assigned to the
16 Allocation Group, that they would essentially be the
17 ones that Sales and Use Tax Department would want to
18 speak for Department, deciding the petitions at the
19 initial review level.
20 And I think that's maybe why I kind of
21 overspoke in saying it was a word choice, but then it
22 may have some substantive impact in the future.
23 MS. YEE: Okay. |
24 MR. HELLER: Sorry.
25 MR. HORTON: Mr. Runner.
26 MR. RUNNER: Yeah, just to -- just to clarify,
27 yeah, I -- yeah, T would -- I'd be a little concerned in
28 regards to the fact that -- that -- I guess to go back
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Page 10

1 to the idea that the words do have meanings and -- and

2 consequence and how they're looked at and viewed.

3 And, so, I'm going to go back to HdL a little

4 bit and just say, hey, I mean, it -- I would assume that
5 you would see this as more than just a word choice, that
6 it brings clarity --

7 MS. STURDIVANT: Correct.

8 MR. RUNNER: -- to the local governments to

9 which you represent?

10 MS. STURDIVANT: Correct. And the particular
11 incident in question here, because of the -- I guess,

12 the lack of clarity in the regulation, we have a

13 petition that's now going to be delayed because it was
14 issued from the incorrect department or group or unit.
15 And, so, we've been basically told that the

16 first decision is invalid and we'll sort of go back.

17 And we'd like to avoid that in the future.
18 MR. RUNNER: Can somebody remind me right now
19 what the process -- as we deal with this now and if we
20 go ahead and accept that, then it's as a -- as a -- as a
21 substitution?

22 But what is the process we're in right now and
23 how would that -- how would that take place?

24 I'm not sure who it --

25 MR. HORTON: Mr. --

26 MR. RUNNER: -— yeah.

27 MR. HELLER: Senator, this is Bradley Heller --
28 MR. RUNNER: OQOkay.
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1 MR. HELLER: =-- from the Legal Department.

2 MR. RUNNER: Yeah.

3 MR. HELLER: Senator Runner, well, first of

4 all, from a procedural standpoint --

5 MR. RUNNER: Uh-huh.

6 MR. HELLER: =~- just refer to the rulemaking

7 process.

8 If the Board does want to change the proposed

9 language, the Board can -- can authorize staff to make
10 the changes and issue a 1lb5-day notice to make the public
11 aware of those changes and then we'll bring them back to
12 the Board for adoption at a later Board meeting, after
13 the 15-day notice and comment period's expired.

14 MR. RUNNER: So, this is —-- this is not

15 substantial encugh to be able to meet a 15-day notice at
16 that point?

17 MR. HELLER: Well, basically, we can do changes
18 that are substantially related if we do the 15-day

19 notice.
20 MR. RUNNER: Oh, okay.
21 MR. HELLER: And, so, this -- I think staff
22 believes these are substantially related to the prior
23 amendment.

24 MR. RUNNER: But it can be done on a 15-day

25 notice?
26 MR. HELLER: Correct.
27 MR. RUNNER: Tc be able to then be adopted at
28 the next meeting?
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MR. HELLER: That's -- that's correct, yeah.

MR. RUNNER: Okay.

MS. YEE: Yeah.

MR. RUNNER: I certainly would be supportive of
that as a process.

MR. HORTON: Okay. Looks like there is support
for that.

MS. MANDEL: Can I ask one other gquestion?

MR. HORTON: Sure. Ms. Mandel.

MS. MANDEL: Can you just address the comment
that we got this morning from Mr. Koch?

MR. HELLER: Yes, Ms. Mandel.

As we all -- as we discussed back at the, 1
believe, the August Business Taxes Committee Meeting,
there are -- during the process of, quote,

"either amending or repealing

Regulations 1807 and 1828 back in

2008, "

—-- the Board's rulemaking documents did
indicate that the Board was in the process of amending
those regulations.

However, the actual text of what the Board did
was to strike out the entire text and titles of both
regulations and then adopt an entirely new underlying
text and titles of brand-new regulations.

When those were added to the California Code of
Regulations by the Office of Administrative Law, they

interpreted that as a repeal of the prior regulations
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1 that were adopted in 2002 and adoption of the new

2 regulations in 2008. And that's the official notation

3 in the California Code of Regulations.

4 Board staff has just amended the transition

5 rules in Regulations 1807 -- or has proposed amending

6 them -- so that they indicate that the regulation was

7 repealed and reenacted or readopted in 2008.

8 And mainly just so that it's clear and in

9 conformity with what's -- the history notes in the

10 California Code of Regulations.

11 And Mr. Koch, to the extent that his statements
12 indicate that staff is trying to expunge the prior

13 record of what happened, that's not the case.

14 We're Jjust trying to conform these amendments
15 with current history notes. And we're not trying to

16 change anything that happened in the past, all the

17 Board's records remain the same as they were, including
18 the minutes of all of the Board's meetings and the texts
19 of all of the rulemaking documents, which are all
20 official public records and available to the public on
21 request.
22 MS. MANDEL: And what about his proposal for --
23 or is this proposed language have to do with that same
24 thing on this?
25 He proposes some clarifying language.
26 MR. HELLER: Ms. Mandel, I really have —-- I
27 really could not follow where that went, to be honest.
28 It just kind of starts on the word "on" and I don't even

Electronicaliy signed by Juli Jackson (001-065-206-4972) 3da5811d-2d86-4afd-a266-atc7d2d1c14c



= W Mo

[o o TEEN e N & 1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Page 14

know where it goes, to be honest.

MS. MANDEL: The reg.

MR. HELLER: And I think it's -- I'm not so
sure that it's really clarifying in any respect. I
mean, 1it's -- I really can't even -- I was unclear about

where it went.

MS. MANDEL: Okay.

MR. HORTON: Further discussion, Members?

Mr. Heller is that sufficient enough for you to
be able to make the changes?

MR. HELLER: Well --

MS. YEE: You need a motion.

MR. HORTON: T will.

MS. YEE: Okay.

MR. HORTON: I just want to make you
understand.

MS. YEE: Okay.

MR. HORTON: Okay, Ms. Yee.

MS. YEE: TI'll move adoption of the amendments
to Regulation -- to these regulations as amended per our
discussion and sent to the 15-day file.

MR. HORTON: So moved.

Second by Member Steel.

Without objection, Members, such will be the
order.

Mr. Heller.

MR. HELLER: Chairman Horton, could I just

clarify?

Electronically signed by Juli Jackson (001-065-206-4872) 3da5811d-2d864afd-a266-a1c7d2dicidc
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1 I just wanted to make sure, HdL's comments
2 mostly just referred to Regulation 1807, but I just
3 wanted to make sure we're making conforming changes to
4 both regulations?
5 MS. YEE: Yes.
o MR. HELLER: Correct?
7 MR. HORTON: Yes.
8 MS. YEE: Yes.
9 MR. HELLER: Perfect, I have all of the
10 information I need.
11 MS. YEE: Yep.
12 MR. HORTON: All right, thank you very much,
13 appreciate your time.
14 MS. STURDIVANT: Thank you very much.
15 MR. KLEHS: Thank you.
16 -—=000---
17
18
19
20
21
22
23
24
25
26
27
28

Electronically signed by Juli Jackson {001-065-206-4972) 3dab5811d-2d86-4afd-a266-a1c7d2d1ct4c
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REPORTER'S CERTIFICATE.

State of California )

County of Sacramento )

I, JULI PRICE JACKSON, Hearing Reporter for the
California State Board of Equalization certify that on
NOVEMBER 15, 2011 I recorded verbatim, in shorthand, to
the best of my ability, the proceedings in the
above-entitled hearing; that I transcribed the shorthand
writing into typewriting; and that the preceding pages 1
through 15 constitute a complete and accurate

transcription of the shorthand writing.

Dated: NOVEMBER 17, 2011

JULT P%:E JACKSON

Hearing Reporter

Electronically signed by Juli Jackson (001-065-206-4972) 3da5811d-2d86-4afd-a266-a1c7d2dicidc
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2011 MINUTES OF THE STATE BOARD OF EQUALIZATION
Tuesday, November 15, 2011

PUBLIC HEARINGS
F1 Proposed Adoption of Amendments to Regulation 1616, Federal Areas

Bradley Heller, Tax Counsel, Legal Department, made introductory remarks
regarding the adoption of proposed amendments clarifying the types of transactions with
governments of federally-recognized Indian tribes that are exempt under Revenue and Taxation
Code, section 6352 (Exhibit 11.2).

Speakers were invited to address the Board, but there were none.

Action: Upon motion of Mr. Runner, seconded by Ms. Yee and unanimously carried,
Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board adopted
amendments to Regulation 1616 as recommended by staff.

F2 Proposed Adoption of Amendments to Regulation 1807, Petitions for
Reallocation of Local Tax, and, Regulation 1828, Petitions for Distribution or
Redistribution of Transactions and Use Tax

Bradley Heller, Tax Counsel, Legal Department, made introductory remarks
regarding the adoption of proposed amendments to improve the Board’s review of local sales and
use tax and district transactions and use tax petitions (Exhibit 11.3).

Speakers: Robin Sturdivant, Local Government Advocate, The HdL Companies
Johan Klehs, President, Johan Klehs & Company, Representing City of
Livermore
Action: Upon motion of Ms. Yee, seconded by Ms. Steel and unanimously carried,

Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board approved
further changes to the published version of regulations 1807 and 1828 and ordered that the
changed version be placed in the rulemaking file for 15 days.

[G1] LEGAL APPEALS MATTERS, CONSENT

With respect to the Legal Appeals Matters Consent Agenda, upon a single
motion of Ms. Yee, seconded by Ms. Mandel and unanimously carried, Mr. Horton, Ms. Steel,
Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board made the following orders:

G1. 1 Tirebusters, Inc., 380462 (CH)

2-1-93 to 12-31-03, $644,280.69 Tax, $63,912.70 Failure to File Penalty, $1.288.96 Fraud
Penalty, $319,563.02 Knowingly Operating without a Permit Penalty

Action: Redetermine as recommended by the Appeals Division.

Note: These minutes are not final until Board approved.
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September 23, 2011
To Interested Parties:

Notice of Proposed Regulatory Action
by the
State Board of Equalization

Proposed to Amendments to California Code of Regulations, Title 18, Section 1807,
Petitions for Reallocation of Local Tax, and

Section 1828, Petitions for Distribution or Redistribution of
Transactions and Use Tax

NOTICE IS HEREBY GIVEN

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of
Regulations, title 18, sections (Regulations) 1807, Petitions for Reallocation of Local Tax, and
1828, Petitions for Distribution or Redistribution of Transactions and Use Tax. Regulation
1807 prescribes the procedures the Board follows when reviewing a request or inquiry (petition)
from a jurisdiction, other than a submission under RTC section 6066.3, for investigation of
suspected misallocation of local sales and use tax under the Bradley-Burns Uniform Local Sales
and Use Tax Law (RTC § 7200 et seq.). Regulation 1828 prescribes similar procedures the
Board follows when reviewing a district’s petition for investigation of suspected improper
distribution or nondistribution of district transactions (sales) and use tax under the Transactions
and Use Tax Law (RTC §7251 et seq.). The proposed amendments to Regulations 1807 and
1828 improve the review processes by: (1) allowing a jurisdiction or district to request a 30-day
extension to submit its written objection to a notification of misallocation; (2) allowing a
jurisdiction or district to perfect an incomplete petition within 30 days after the date of
correspondence from the Allocation Group in the Board’s Sales and Use Tax Department
notifying the jurisdiction or district that its petition is incomplete; (3) allowing a jurisdiction or
district to request that the Allocation Group issue its supplemental decision on a petition within
60 days after receiving such request and based upon the information in the Allocation Group’s
possession if the Allocation Group does not issue its supplemental decision within three months
after receiving a timely written objection to its original decision; (4) requiring the Allocation
Group to forward the petition file to the Appeals Division in the Board’s Legal Department

tem F2
11-15.11


http:WNW.boe.ca.gov

Notice of Proposed Regulatory Action September 23, 2011
Regulations 1807 and 1828

within 30 days after receiving an objection to its supplemental decision regarding a petition; (5)
requiring a notice of appeals conference regarding a petition to be mailed to every jurisdiction or
district that may be substantially affected by the Appeals Division’s recommendation to grant
that petition; and (6) authorizing appeals conference holders in the Appeals Division to grant a
jurisdiction or district 30 days, instead of 15 days, to submit additional arguments and evidence
after an appeals conference, and automatically granting opposing jurisdictions or districts 30
days, instead of 15 days, to file responses to post-conference submissions. The proposed
amendments to Regulations 1807 and 1828 also clarify that the Board repealed the 2002 versions
of the regulations and adopted new versions of the regulations in 2008, clarify the effect of the
adoption of the 2008 regulations on petitions filed prior to January 1, 2003, and clarify that the
2008 regulations and the proposed 2011 amendments to the 2008 regulations apply to procedures
occurring after their effective dates. The amendments are not retroactive.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on
November 15-17, 2011. The Board will provide notice of the meeting to any person who
requests that notice in writing and make the notice, including the specific agenda for the meeting,
available on the Board’s Website at www.boe.ca.gov at least 10 days in advance of the meeting.

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon
thereafter as the matter may be heard on November 15, 16, or 17, 2011. At the hearing, any
interested person may present or submit oral or written statements, arguments, or contentions
regarding the adoption of the proposed amendments to Regulations 1807 and 1828.

AUTHORITY

Regulations 1807 and 1828: RTC section 7051.

REFERENCE

Regulation 1807: RTC sections 7209 and 7223.

Regulation 1828: RTC section 7270.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Current Law

Counties are authorized to adopt local sales and use tax ordinances in accordance with the
provisions of the Bradley-Burns Uniform Local Sales and Use Tax Law (RTC § 7201), and all of
California’s counties have adopted ordinances under the terms of this law. Cities are authorized

to adopt local sales and use tax ordinances in accordance with the Bradley-Burmns Uniform Local
Sales and Use Tax Law, and when a city adopts such an ordinance the city’s tax is credited
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petitions requesting that the Board investigate suspected improper distributions or
nondistributions of district transactions and use tax. During the Board’s September 15, 2010,
Business Taxes Committee meeting, Mr. Johan Klehs presented his suggestions to further
improve the review processes prescribed by Regulations 1807 and 1828, as adopted in 2008, and
the Board directed its staff to meet with interested parties to discuss Mr. Klehs’ suggestions.

Board staff subsequently met with the interested parties on January 6, 2011, and February 17,
2011, to discuss Mr. Klehs’ suggestions and other interested parties’ suggestions for improving
the review processes prescribed by Regulations 1807 and 1828. Then, Board staff prepared
Formal Issue Paper 11-004, which set forth Board staff’s, Mr. Klehs’ and the HIL Companies’,
and MuniServices, LLC’s alternative recommendations on how to best amend Regulations 1807
and 1828 to improve their review processes, and submitted the formal issue paper to the Board
for consideration at its April 26, 2011, Business Taxes Committee meeting. However, the Board
did not vote on staff’s, Mr. Klehs’ and the HdL Companies’, and MuniServices, LLC’s
alternative recommendations at the end of the April 26, 2011, Business Taxes Committee
meeting due to the overall lack of agreement between staff and the interested parties, and among
the interested parties. Instead, the Board directed staff to develop guidelines explaining what is
expected of all the parties involved in the review processes prescribed by Regulations 1807 and
1828 and to continue to work with the interested parties to see if staff and the interested parties
could agree on how to best amend Regulations 1807 and 1828.

As aresult, Board staff prepared a report, which set forth the expectations of all the parties
participating in the Regulation 1807 and Regulation 1828 review processes, and provided the

- report and Board staff’s revised recommendation regarding how to best amend Regulations 1807
and 1828 to the interested parties on August 4, 2011. Board staff’s revised recommendation
recommended that both regulations be amended to: (1) allow a jurisdiction or district to request a
30-day extension to submit its written objection to a notification of misallocation; (2) allow a
jurisdiction or district to perfect an incomplete petition within 30 days after the date of
correspondence from the Allocation Group in the Board’s Sales and Use Tax Department
notifying the jurisdiction or district that its petition is incomplete; (3) allow a jurisdiction or
district to request that the Allocation Group issue its supplemental decision on a petition within
60 days after receiving such request and based upon the information in the Allocation Group’s
possession if the Allocation Group does not issue its supplemental decision within three months
after receiving a timely written objection to its original decision; (4) require the Allocation
Group to forward the petition file to the Appeals Division in the Board’s Legal Department
within 30 days after receiving an objection to its supplemental decision regarding a petition; and
(5) require a notice of appeals conference regarding a petition to be mailed to every jurisdiction
or district that may be substantially affected by the Appeals Division’s recommendation to grant
that petition; and (6) authorize appeals conference holders in the Appeals Division to grant a
jurisdiction or district 30 days, instead of 15 days, to submit additional arguments and evidence
after an appeals conference, and automatically grant opposing jurisdictions or districts 30 days,
instead of 15 days, to file responses to post-conference submissions. Board staff’s revised
recommendation also recommended that both regulations be amended to clarify that the Board
repealed the 2002 versions of the regulations and adopted new versions of the regulations in
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NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulations 1807
and 1828 will not impose a mandate on local agencies or school districts, including a mandate
that is required to be reimbursed under part 7 (commencing with section 17500) of division 4 of
title 2 of the Government Code.

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL
DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulations 1807
and 1828 will result in no direct or indirect cost or savings to any state agency, any cost to local
agencies or school districts that is required to be reimbursed under part 7 (commencing with
section 17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or
savings imposed on local agencies, or cost or savings in federal funding to the State of
California.

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

The adoption of the proposed amendments to Regulations 1807 and 1828 will improve the
Board’s processes for reviewing jurisdictions’ petitions for the investigation of suspected
misallocations of local sales and use tax and districts’ petitions for investigation of suspected
improper distributions or nondistributions of district transactions and use tax, without imposing
any new requirements on the businesses that report and pay such taxes. Therefore, the Board has
made an initial determination that the adoption of the proposed amendments to Regulations 1807
and 1828 will not have a significant, statewide adverse economic impact directly affecting
business, including the ability of California businesses to compete with businesses in other
states.

The adoption of the proposed amendments to Regulations 1807 and 1828 may affect small
business.

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES

The Board is not aware of any cost impacts that a representative private person or business
would necessarily incur in reasonable compliance with the proposed action.

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION
11346.3, SUBDIVISION (b)

The Board has determined that the adoption of the proposed amendments to Regulation 1807 and
1828 will neither create nor eliminate jobs in the State of California nor result in the elimination
of existing businesses nor create or expand business in the State of California.
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on which the proposed amendments are based are available to the public upon request. The
rulemaking file is available for public inspection at 450 N Street, Sacramento, California. The
express terms of the proposed amendments to Regulations 1807 and 1828, and the initial
statement of reasons are also available on the Board's Website at www.boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE
SECTION 11346.8

The Board may adopt the proposed amendments to Regulations 1807 and 1828 with changes that
are nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed
text that the public was adequately placed on notice that the changes could result from the
originally proposed regulatory action. If a sufficiently related change is made to the proposed
amendments to Regulation 1807 or Regulation 1828, the Board will make the full text of the
resulting regulation, with the change clearly indicated, available to the public for at least 15 days
before adoption. The text of the resulting regulation will be mailed to those interested parties
who commented on the original proposed amendments orally or in writing or who asked to be
informed of such changes. The text of the resulting regulation will also be available to the public
from Mr. Bennion. The Board will consider written comments on the resulting regulation that
are received prior to adoption.

AVAILABILITY OF FINAL STATEMENT OF REASONS

If the Board adopts the proposed amendments to Regulations 1807 and 1828, the Board will
prepare a Final Statement of Reasons, which will be made available for inspection at 450 N
Street, Sacramento, California, and available on the Board’s Website at www.boe.ca.gov.

Sincerely,

‘ﬁlavu;g L lser

Diane G. Olson, Chief
Board Proceedings Division

DGO:reb
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In addition, districts (cities, counties, cities and counties, and other governmental entities)
are authorized to adopt district transactions (sales) and use tax ordinances in accordance
with the Transactions and Use Tax Law (RTC §7251 et seq.). The ordinance imposing a
district transactions and use tax must include provisions identical to those of the Sales
and Use Tax Law (RTC § 6001 et seq.) with certain exceptions, which include the rate of
tax and the substitution of the name of the district as the taxing agency in place of the
state. (RTC §§ 7261 and 7262.) Also, each district is required to contract with the Board
to have the Board perform all the functions related to the administration and operation of
its district transactions and use tax ordinance in conjunction with the Board’s
administration of the Sales and Use Tax Law. (RTC § 7270.)

The Board is required to periodically transmit transactions and use taxes to the districts
for which they were collected. (RTC § 7271.) The Board may redistribute local taxes
when there is an error (RTC §7269) and Regulation 1828, Petitions for Distribution or
Redistribution of Transactions and Use Tax, prescribes the procedures that apply when a
district files a petition requesting that the Board investigate a suspected improper
distribution or nondistribution of district transactions and use tax.

Proposed Amendments to Regulations 1807 and 1828

Regulations 1807 and 1828 were originally adopted in 2002. The original 2002 versions
of Regulations 1807 and 1828 were repealed and new versions of Regulations 1807 and
1828 were adopted in 2008 in order to streamline the Board’s review of jurisdictions’
petitions requesting that the Board investigate suspected misallocations of local sales and
use tax and districts’ petitions requesting that the Board investigate suspected improper
distributions or nondistributions of district transactions and use tax. During the Board’s
September 15, 2010, Business Taxes Committee meeting, Mr. Johan Klehs presented his
suggestions to further improve the review processes prescribed by Regulations 1807 and
1828, as adopted in 2008, and the Board directed its staff to meet with interested parties
to discuss Mr. Klehs’ suggestions.

Board staff subsequently met with the interested parties on January 6, 2011, and February
17,2011, to discuss Mr. Klehs’ suggestions and other interested parties’ suggestions for
improving the review processes prescribed by Regulations 1807 and 1828. Then, Board
staff prepared Formal Issue Paper 11-004, which set forth Board staff’s, Mr. Klehs’ and
the HAL Companies’, and MuniServices, LLC’s alternative recommendations on how to
best amend Regulations 1807 and 1828 to improve their review processes, and submitted
the formal issue paper to the Board for consideration at its April 26, 2011, Business
Taxes Committee meeting. However, the Board did not vote on staff’s, Mr. Klehs’ and
the HdL Companies’, and MuniServices, LLC’s alternative recommendations at the end
of the April 26, 2011, Business Taxes Committee meeting due to the overall lack of
agreement between staff and the interested parties, and among the interested parties.
Instead, the Board directed staff to develop guidelines explaining what is expected of all
the parties involved in the review processes prescribed by Regulations 1807 and 1828
and to continue to work with the interested parties to see if staff and the interested parties
could agree on how to best amend Regulations 1807 and 1828.



his support for Board staff’s revised recommendation, Ms. Robin Sturdivant expressed
the HAL Companies’ support for staff’s revised recommendation, and Ms. Christy Bouma
expressed MuniServices, LLC’s opinion that the amendments contained in staff’s revised
recommendation will improve Regulation 1807’s and Regulation 1828’s review
processes. In addition, the Board agreed with Board staff’s revised recommendation to
amend Regulation 1807, subdivision (g), and Regulation 1828, subdivision (f), to indicate
that the regulations were repealed and readopted in 2008 because the amendments are
consistent with the actual 2008 events and the regulations’ history notes in the California
Code of Regulations. However, the Board noted that the Board’s website incorrectly
indicated that both regulations were substantially “amended” in 2008, not repealed and
readopted, and that the language on the Board’s website likely led to MuniServices,
LLC’s concerns about Board’s staff’s recommended amendments to Regulation 1807,
subdivision (g), and Regulation 1828, subdivision (f), and the Board directed staff to
correct the Board’s website.

At the conclusion of the August 23, 2011, Business Taxes Committee meeting, the Board
agreed with Board staff, Mr. Klehs, the HIL Companies, and MuniServices, LLC that the
amendments to Regulations 1807 and 1828 set forth in staff’s revised recommendation
improved the review processes prescribed by both regulations and that the amendments
were reasonably necessary for the specific purpose of improving the Board’s
administration of local sales and use taxes and district transactions and use taxes.
Therefore, the Board unanimously voted to authorize staff to begin the formal rulemaking
process to adopt the amendments to Regulations 1807 and 1828 contained in staff’s
revised recommendation, as set forth in the Informal Issue Paper dated August 10, 2011.

There are no comparable federal regulations or statutes to Regulations 1807 and 1828.
DOCUMENTS RELIED UPON

The Board relied upon Formal Issue Paper 11-004, the Informal Issue Paper dated August
10, 2011, the exhibits to the formal issue paper and informal issue paper, and comments
made during the Board’s discussion of the formal issue paper and informal issue paper
during its April 26, 2011, and August 23, 2011, Business Taxes Committee meetings,
respectively, in deciding to propose the amendments to Regulations 1807 and 1828
described above.

ALTERNATIVES CONSIDERED

The Board considered four alternatives to the proposed amendments to Regulations 1807
and 1828 during its April 26, 2011, Business Taxes Committee meeting, which are
described in detail in Formal Issue Paper 11-004. Alternative 1 was recommended by
Board staff, alternative 2 was recommended by Mr. Klehs and supported by the HdL
Companies, and alternatives 3 and 4 were recommended by MuniServices, LLC.

All four alternatives recommended that Regulations 1807 and 1828 be amended to: (1)
allow a jurisdiction or district to request a 30-day extension to submit its written



filed prior to January 1, 2003, and clarify that the 2008 regulations and the proposed 2011
amendments to the regulations apply to procedures occurring after their effective dates
and are not retroactive. Alternative 3 recommended that the Board adopt Regulations
1807.1 and 1828.1 containing the provisions of Regulations 1807 and 1828 as
recommended to be amended in alternative 3, and amend Regulations 1807 and 1828 so
that they cease to be operative when Regulations 1807.1 and 1828.1 become operative in
order to make it clear that the provisions of new Regulations 1807.1 and 1828.1 are not
retroactive. Altemnative 4 simply recommended amending Regulations 1807 and 1828 to
provide that the 2011 amendments have no retroactive effect. In its revised
recommendation in the Informal Issue Paper dated August 10, 2011, Board staff
continued to recommend that the transition rules in Regulation 1807, subdivision (g), and
Regulation 1828, subdivision (f), be clarified as originally recommended by staff in
alternative 1. However, MuniServices, LLC, recommend that the transition rules be
revised to indicate that Regulations 1807 and 1828 were amended, rather than repealed
and readopted, in 2008. The Board voted to propose to amend the transition rules in the
manner recommended by staff because the Board agreed that staff’s recommended
amendments were consistent with the actual 2008 events and the regulations’ history
notes in the California Code of Regulations, and the Board determined that staff’s
recommended amendments clarified the regulations’ existing transition rules without
creating unnecessary confusion.

Alternative 2 also recommended that the Board amend Regulations 1807 and 1828 to: (1)
limit the time the Allocation Group has to prepare a second supplement decision after it
receives an objection to its original supplemental decision; (2) require the Appeals
Division to schedule an appeals conference within six months after receiving a petition
file from the Allocation Group, and require the Appeals Division to schedule an appeals
conference within 90 days after the Board receives an objection to a second supplemental
decision; (3) reduce the additional time the Board’s Chief Counsel can grant the Appeals
Division to prepare its Decision and Recommendation (D&R) regarding a petition to 30
days; (4) eliminate the procedures for the parties to a petition to request that the Appeals
Division reconsider its D&R and issue a Supplemental D&R; and (5) require the Board to
issue a notice of hearing within 90 days after a party to a petition files a timely request for
a Board hearing. The Board did no vote on whether to propose any of these amendments
because they were no longer being recommended by Mr. Klehs or the HIL Companies at
the time of the Board’s August 23, 2011, Business Taxes Committee meeting.

Alternatives 3 and 4 also recommended that the Board amend Regulations 1807 and 1828
to: (1) impose a 270-day limit on the Allocation Group’s initial investigation of a
petition, require the Allocation Group to meet and confer with the petitioner regarding the
status of its investigation if it has not issued a decision on the petition within that period,
and allow the petitioner to request that the Allocation Group issue its decision within 30
days after it has met and conferred with the petitioner without regard to the status of the
investigation; (2) prohibit an appeals conference holder from accepting post-conference
submissions outside of the 30-day periods provided in the regulation, except upon the
agreement of all the parties to a petition; and (3) require a party to a petition to provide a
justification as to why that party is presenting new evidence to the Board prior to a Board



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1807,

Petitions for Reallocation of Local Tax

Regulation 1807. Petitions for Reallocation of Local Tax.
(a) Definitions.

(1) Local Tax. “Local tax” means a local sales and use tax adopted pursuant to
Revenue and Taxation Code section 7200, et seq., and administered by the Board.

(2) Jurisdiction. “Jurisdiction” means any city, county, city and county, or
redevelopment agency which has adopted a local tax.

(3) Petition. “Petition” means a request or inquiry from a jurisdiction, other than a
submission under Revenue and Taxation Code section 6066.3, for investigation of
suspected misallocation of local tax submitted in writing to the Allocation Group of
the Sales and Use Tax Department. The petition must contain sufficient factual data
to support the probability that local tax has been erroneously allocated and
distributed. Sufficient factual data should include, for each business location being
questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the taxpayer's allocation is questioned. If
the petition alleges that a misallocation occurred because a sale location is
unregistered, evidence that the questioned location is a selling location or that it is
a place of business as defined by California Code of Regulations, title 18, section
1802. If the petition alleges that a misallocation occurred because the tax for a
sale shipped from an out-of-state location was actually sales tax and not use tax,
evidence that there was participation in the sale by an in-state office of the retailer
and that title to the goods passed to the purchaser inside California.

(F) Name, title, and telephone number of the contact person.

{G) The tax reporting periods involved.
“Petition” also includes an appeal by a jurisdiction from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that local taxes

previously allocated to it were misallocated and will be realliocated. Such a
jurisdiction may object to that notification by submitting a written petition to the



Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)}(3). then the date of receipt of the original submission will

be regarded as the date of knowledge. In the event that a submission is not perfected

within this 30 day period, it will not qualify as a valid petition.

(2) The Allocation Group will review the petition and issue to the petitioner a written
decision to grant or deny the petition, including the basis for that decision. The
written decision will also note the date of knowledge, and if other than the date the
petition was received, will include the basis for that date. A reallocation will be made
if the preponderance of evidence, whether provided by petitioner or obtained by
Board staff as part of its investigation of the petition, shows that there was a
misallocation. If the preponderance of evidence does not show that a misallocation
occurred, the petition will be denied.

(3) If the Allocation Group does not issue a decision within six months of the date it
receives a valid petition, the petitioner may request that the Allocation Group issue its
decision without regard to the status of its investigation. Within 90 days of receiving
such a request, the Allocation Group will issue its decision based on the information
in its possession.

(4) If the decision of the Allocation Group is that the asserted misallocation did not
occur and that the petition should be denied, in whole or in part, the petitioner may
submit to the Allocation Group a written objection to the decision under subdivision

(bX(6).

(5) If the decision of the Allocation Group is that a misallocation did occur, it will
also mail a copy of its decision to any substantially affected jurisdiction. Any such
notified jurisdiction may submit to the Allocation Group a written objection to the
decision under subdivision (b)(6).

(6) The petitioner or any notified jurisdiction may appeal the decision of the
Allocation Group by submitting a written objection to the Allocation Group within 30
days of the date of mailing of the Allocation Group's decision, or within a period of
extension authorized by subdivision (b)(210). If no such timely objection is
submitted, the decision of the Allocation Group is final as to the petitioner and all
notified jurisdictions.

(7) If the petitioner or a notified jurisdiction submits a timely written objection to the
decision of the Allocation Group, the Allocation Group will consider the objection
and issue a written supplemental decision to grant or deny the objection, including the
basis for that decision. A copy of the supplemental decision will be mailed to the
petitioner, to any notified jurisdiction, and to any other jurisdiction that is
substantially affected by the supplemental decision.



Sales and Use Tax Department will thereafter be mailed notice of the appeals
conference, which will generally be sent at least 45 days prior to the scheduled date of
the conference.

(A) Petitioner or any notified jurisdiction may continue to discuss the dispute with
staff of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or otherwise, the Sales and
Use Tax Department decides the supplemental decision of the Allocation Group
was incorrect or that further investigation should be pursued, it shall so notify the
Appeals Division, the petitioner, and all notified jurisdictions.

(B) If the Department sends notice to the Appeals Division in accordance with the
subdivision (c)(2)(A) no later than 30 days prior to the date scheduled for the
appeals conference, the Appeals Division will suspend its review and the dispute
will be returned to the Department. The Department will thereafter issue a second
supplemental decision, or will return the dispute to the Appeals Division along
with a report of its further investigation, if appropriate, for the review and
decision of the Appeals Division.

(C) If the Department sends notice to the Appeals Division in accordance with
subdivision (¢)(2)(A) less than 30 days prior to the date scheduled for the appeals
conference, the Appeals Division will decide whether the dispute should be
returned to the Department or remain with the Appeals Division, and notify the
parties accordingly. If the dispute is returned to the Department, the Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Department issues a second supplemental decision in accordance
with subdivision (c)(2)(B) or (¢)(2)(C), it will send a copy of the decision to the
petitioner, any notified jurisdiction, and any other jurisdiction that is substantially
affected by the second supplemental decision, any of whom may appeal the
second supplemental decision by submitting a written objection under subdivision
(c)(1) within 30 days of the date of mailing of that supplemental decision, or
within a period of extension authorized by subdivision (b)}(910). If no such timely
objection is submitted, the second supplemental decision is final as to the
petitioner and all notified jurisdictions.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notified jurisdictions who wish to participate, and
the Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be



(7) Whether or not an RFR is submitted, at any time prior to the time the
recommendation in the D&R or prior SD&R is acted on by the Department as a final
matter or the Board has held an oral hearing on the petition, the Appeals Division
may issue an SD&R as it deems necessary to augment, clarify, or correct the
information, analysis, or conclusions contained in the D&R or any prior SD&R.

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
jurisdictions unless the Appeals Division issues an SD&R under subdivision (c)(7).

(d) Review by Board.

(1) The petitioner or any notified jurisdiction may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
jurisdiction's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified jurisdiction, any other jurisdiction that would be substantially affected if
the petition were granted, and the taxpayer(s) whose allocations are the subject of the
petition, that the petition for reallocation of local tax is being scheduled for a Board
hearing to determine the proper allocation.

(3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of
the Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the
burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for reallocation exhausts all
administrative remedies on the matter for all jurisdictions.

(e) Limitation Period for Redistributions. Redistributions shall not include amounts
originally distributed earlier than two quarterly periods prior to the quarter of the date of
knowledge.



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1828,

Petitions for Distribution or Redistribution of Transactions and Use Tax

Regulation 1828. Petitions for Distribution or Redistribution of Transactions and
Use Tax.

(a) Definitions.

(1) District Tax. “District tax” means a transaction and use tax adopted pursuant to
Revenue and Taxation Code section 7251, et seq., or pursuant to Revenue and
Taxation Code section 7285, et seq., and administered by the Board.

(2) District. “District” means any entity, including a city, county, city and county, or
special taxing jurisdiction, which has adopted a district tax.

(3) Petition. “Petition” means a request or inquiry from a district for investigation of
suspected improper distribution or nondistribution of district tax submitted in writing
to the Allocation Group of the Sales and Use Tax Department. The petition must
contain sufficient factual data to support the probability that district tax has not been
distributed or has been erroneously distributed. Sufficient factual data should include,
for each business location being questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the distribution or nondistribution is
questioned, identifying the delivery location or locations of the property the sales
of which are at issue. If the petition alleges that the subject transactions are
subject to the district's use tax, evidence that the retailer is engaged in business in
the district as provided in California Code of Regulations, title 18, section 1827,
subdivision (c).

(F) Name, title, and telephone number of the contact person.
(G) The tax reporting periods involved.

“Petition” also includes an appeal by a district from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that district taxes
previously allocated to it were misallocated and will be reallocated. Such a district
may object to that notification by submitting a written petition to the Allocation
Group within 30 days of the date of mailing of the notification_or within a period of




be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The Allocation Group will review the petition and issue to the petitioner a written
decision to grant or deny the petition, including the basis for that decision. The
written decision will also note the date of knowledge, and if other than the date the
petition was received, will include the basis for that date. A redistribution will be
made if the preponderance of evidence, whether provided by petitioner or obtained by
Board staff as part of its investigation of the petition, shows that there was an error in
distribution. If the preponderance of evidence does not show that an error in
distribution occurred, the petition will be denied.

(3) If the Allocation Group does not issue a decision within six months of the date it
receives a valid petition, the petitioner may request that the Allocation Group issue its
decision without regard to the status of its investigation. Within 90 days of receiving
such a request, the Allocation Group will issue its decision based on the information
in its possession.

(4) If the decision of the Allocation Group is that the asserted error in distribution did
not occur and that the petition should be denied, in whole or in part, the petitioner
may submit to the Allocation Group a written objection to the decision under
subdivision (b)(6).

(5) If the decision of the Allocation Group is that an error in distribution did occur, it
will also mail a copy of its decision to any substantially affected district. Any such
notified district may submit to the Allocation Group a written objection to the
decision under subdivision (b)(6).

(6) The petitioner or any notified district may appeal the decision of the Allocation
Group by submitting a written objection to the Allocation Group within 30 days of
the date of mailing of the Allocation Group's decision, or within a period of extension
authorized by subdivision (b)(810). If no such timely objection is submitted, the
decision of the Allocation Group is final as to the petitioner and all notified districts.

(7) If the petitioner or a notified district submits a timely written objection to the
decision of the Allocation Group, the Allocation Group will consider the objection
and issue a written supplemental decision to grant or deny the objection, including the
basis for that decision. A copy of the supplemental decision will be mailed to the
petitioner, to any notified district, and to any other district that is substantially
affected by the supplemental decision.

(8) If the Allocation Group does not issue a supplemental decision within three
months of the date it receives a written timely objection to the decision of the
Allocation Group, the petitioner or any notified district may request that the
Allocation Group issue its supplemental decision without regard to the status of its



Appeals Division. If, as a result of such discussions or otherwise, the Sales and
Use Tax Department decides the supplemental decision of the Allocation Group
was incorrect or that further investigation should be pursued, it shall so notify the
Appeals Division, the petitioner, and all notified districts.

(B) If the Department sends notice to the Appeals Division in accordance with the
subdivision (¢)(2)(A) no later than 30 days prior to the date scheduled for the
appeals conference, the Appeals Division will suspend its review and the dispute
will be returned to the Department. The Department will thereafter issue a second
supplemental decision, or will return the dispute to the Appeals Division along
with a report of its further investigation, if appropriate, for the review and
decision of the Appeals Division.

(C) If the Department sends notice to the Appeals Division in accordance with
subdivision (c)(2)(A) less than 30 days prior to the date scheduled for the appeals
conference, the Appeals Division will decide whether the dispute should be
returned to the Department or remain with the Appeals Division, and notify the
parties accordingly. If the dispute is returned to the Department, the Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Department issues a second supplemental decision in accordance
with subdivision (c)}(2)(B) or (c)}2)(C), it will send a copy of the decision to the
petitioner, any notified district, and any other district that is substantially affected
by the second supplemental decision, any of whom may appeal the second
supplemental decision by submitting a written objection under subdivision (c)(1)
within 30 days of the date of mailing of that supplemental decision, or within a
period of extension authorized by subdivision (b){(810). If no such timely
objection is submitted, the second supplemental decision is final as to the
petitioner and all notified districts.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notified districts who wish to participate, and the
Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant +530
days after the appeals conference;-or-30-days-with-sufficientjustifieation; to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the



(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
districts unless the Appeals Division issues an SD&R under subdivision (c)(7).

(d) Review by Board.

(1) The petitioner or any notified district may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
district's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified district, any other district that would be substantially affected if the
petition were granted, and the taxpayer(s) whose distribution (or nondistribution) are
the subject of the petition, that the petition for redistribution of district tax is being
scheduled for a Board hearing to determine the proper distribution.

(3) The Sales and Use Tax Department, the petitioner, and all districts notified of the
Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the
burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for redistribution exhausts all
administrative remedies on the matter for all districts.

(e) Limitation Period for Redistributions.

For redistributions where the date of knowledge is prior to January 1, 2008, the standard
three-year statute of limitations is applicable, based on the date of knowledge. For
redistributions where the date of knowledge is on or after January 1, 2008, redistributions
shall not include amounts originally distributed earlier than two quarterly periods prior to
the quarter of the date of knowledge.

(f) Operative Date and Transition Rules.



Regulation History

Type of Regulation: Sales and Use Tax

Regulations: 1807 and 1828
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Legal Contact: Brad Heller

Board proposes to amend Regulation 1807, Petitions for Reallocation of Local Tax,
and Regulation 1828, Petitions for Distribution or Redistribution of Transactions and
Use Tax, to clarify the Board's review of local sales and use tax and district
transactions and use tax petitions.
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September 13, 2011 Notice to OAL

August 23, 2011 Business Tax Committee, Board Authorized Publication
(Vote 5-0)
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ESTIMATE OF COST OR SAVINGS RESULTING
FROM PROPOSED REGULATORY ACTION

Proposed Amendment of Sales and Use Tax Regulations 1807, Petitions for Reallocation of
Local Tax and 1828, Petitions for Distribution or Redistribution of Transactions and Use Tax

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING

The State Board of Equalization has determined that the proposed action does not impose
a mandate on local agencies or school districts. Further, the Board has determined that the action
will result in no direct or indirect cost or savings to any State agency, any local agency or school
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code or other non-discretionary cost or savings imposed
on local agencies, or cost or savings in Federal funding to the State of California.

The cost impact on private persons or businesses will be insignificant. This proposal will
not have a significant adverse economic impact on businesses. :

This proposal will not be detrimental to California businesses in competing with
businesses in other states.

This proposal will neither create nor eliminate jobs in the State of California nor result in
the elimination of exjsting businesses or create or expand business in the State of California.

Statement
Prepared by

Approved by

If Costs or Savings are Identified, Signatures of Chief, Fiscal Management Division, and
Chief, Board Proceedings Division, are Required

Approved by Date
Chief, Financial Management Division

Approved by ' Date
Chief, Board Proceedings Division

NOTE: SAM Section 6660 requires that estimates resulting in cost or
savings be submitted for Department of Finance concurrence
before the notice of proposed regulatory action is released.

Board Proceedings Division
10/7/05

Revised 11/16/11



STATE OF CALIFORNIA —— DEPARTMENT OF

ECONOMIC AND FBCAI. IMPACT STATEMENT

(REGULATIONS AND ORDERS) :
STD. 300 (REV. 1212008) See SAM Section 68071 - 6818 for instructions and Code Citations
“OARTMENT NAME CONTACT PERSON TELEPHONE NUMBER
ite Board of Equalization Rick Bennion 916-445-2130
DESCRIPTIVE TITLE FROM OR 00 ' NOTICE FILE NUMBER

Title 18, Section 1807, Petitions for Reallocation of Local Tax B Z

ECONOMIC IMPACT STATEMENT
A ESTIMATED PRIVATE SECTOR COST IMPACTS (Include caiculations and assumptions In the rulemaking record.)

1. Check the appropriate bax{es) below to indicate whether this reguiation;

[[]= impacts businesses and/or employses ] . imposes reporting requirements

[]b. impacts smal businesses (]t imposes prescriptive instead of performance

[J e impacts jobs or occupations [Jg impects individuats

[ d. impacts California competiivenass [ 1. None of the above (Explsin beiow. Complets the
. Fiscal impaci Statement as appropriate.)

h. (cont) No significant adverse economic impact on business or employees,small business, jobs or occupations.

(i any box in tems 1 a through g is checked, compilets this Economic impect Statement.)
2. Enter the total number of businessas impacted: Describe the types of businesses {include nonprofits. ):

mwmumdmwmﬁmmm
-3, Enter the number of businesses that will be createcd: sliminated:
“xpladry;

4. Indicate the geographic extent of impacts: || Statewide || Local or regional (List arees.):

1" an

5. Enter the number of jobs created: or eliminated: Describe the types of jobs or occupations impacted:

6. wnm-mmhmammmmmmmwmnmmnmmamhom

[]Yea [ ~e if yes, expiain briefly:

B. ESTIMATED COSTS (Include calculations and assumptions.in the rulemaking record.)

1.mammmmtemmmummmmmmmimmmmmwmmmmn

a. Initlal costs for a small business: § Annual ongoing costs: $ Yoars:
b. Initial costs for a typical business: $ Annualongoingcosts:$__ Yoars:
¢. Initial costs for an individual: $ Annual ongoing costs: $ Yoars:

d. Describe other economic costs that may occur:

Revised 11/16/11
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008).
2. it multiple industries are impacted, enter the share of total costs for each industry:

3. nunmmmmmmhmmammmmwmm&umammm
mmmmmmmwmwm«muwmmmn

4 mmmmmmmv DY« DNo nmmmmmmwmm and tt
number of units:__ -

5. Are there comparable Federal reguistions? | |Yes [ | No  Explain the nesd for State reguiation given the existence or absence of Federal
mmmmmnnmmmmmuu»‘sm-mums

c.EsnMATEoﬁﬁ?(wuummumummmwmm.butm-pd.) ’

© 1. Briefly summarize the benefits that may result from this regulation and who will benefit:

2. Arethe benefits the resutof : || specific statutory requirements, or |_| goals developed by the agency based on broad statutory authority?
Explain:

3. What are the total statewide benefits from this reguistion over its lifetime? $

o e A ———————
D, ALTERNATIVES TO THE REGULATION (Include:caiculations and assumptions in the rulemaking record. maummamnm
fmmbynmmm but sncouraged.)

1. List altematives considerad arxd describe them below. if no altematives were considered, axplain why not:

2. Summarize the total statewide costs and banefits from this reguistion and sach altemative considered:

Reguisation: Benefi: $ Cost $
Altemative 1: Benefit: $ Cost $
Altemative 2: Benefit: $ Cost$

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or altematives:

4. Rulemnaking law requires agencies to consider performance standards as an altemative, if a regulation mandates the use of specific technologies or
equipment, or prescribes spacific actions or procedures. Were performance standards considerad to lowsr compiiance costs? DYn D No

Explaln:

E. MAJOR REGULATIONS (Include caiculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to
*llowing additional requirements per Health and Safety Code section 57005.

Page 2



ECONOMIC AND FISCAL IMPACT ST. ATEMENT cont. (STD. 399, R.\r 12/2008)

1. Wil the estimatad costs of this reguiation 1o California business enterprises excesd $10 milion ? || Yes. || No (it No, skip the rest of this section.

mmmwsmmmmmuumdmum-mmmm
Altemative 1:

Altermnative 2:

3 Famw.wmwmw.mhwmmwmmmm

Reguiation: $ B ' Cast-M\mraﬂo'S
Alternative 2: s Cost-sffectiveness ratio: $

FISCAL IMPACT STATEMENT

S
- AFISCAL EFFECT ON LOCAL GOVERNMENT ammm&memmmwmmmumm
yoar and two subsequent Fiscal Years.)

DLWWG!MS in the current State Fiscal Year which are reimbursable by the Staie pursuant 1o
Section 8 of Artice Xl B of the California Constitution and Sections 17500 et seq. of the Govemment Code. Funding for this reimbursement:

] a s provided in ' . Budget Actof or Chapter . Statutes of

] b. wikbe requested in the ' " Govemor's Budget for appropriation In Budget Act of
(FIBCAL YEAR)

'_JZ. Additional expendiiures of approximately $ in the current State Fiscal Year which ars not reimbursabile by the State pursuant to.
me«mmnaammmww1mumammmmmw

I:I a. implements the Federal mandate contained in

D b. implements the court mandate sat forth by the

court in the case of Ve,

R > . £ R . . 3

D d. Isiaundaﬂyhmpqmbasquﬂcmmm

, which is/are the only local entity(s) affected;

[ e. wi be tutty financed from the authorized by Sectio
) (FEES, REVENUE, ETC.)

of the Code;

[] 1 provides for savings to each affected unit of local government which wi, at a minimum, offset any additional costs to each such unit

D g. creates, eliminatas, or changes the penalty for a new crime or infraction contained in

3. Savings of approximatety $ annually.

4, No additional costs or savings becausae this regulation makes only technical, non-substantive or clarifying changes to current law regulations.

Page 3
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-98)

Els. No fiscal impact exisis because this regulation does not affect any iocal entity or program.
De. Cther,

e ey =y g Wyt
B. FISCAL EFFECT ON STATE GOVERNMENT (indicate appropriate baxes 1 through 4 and attach caiculations and assumptions of fiscal impact for
the current yesr and iwo subsequent Fiscal Years.)

DL Additional expenditures of approximately $ in the current State Fiscal Year. it is anticipated that State agencies will:
Da. be able to absort these additional costs within their existing budgets and resources.

D b. request an increase Iin the currently authorized budget levetforthe _____ fiscal year.

D2. Savings of approximately $ in the current State Fiscal Year.
3. No fiscal impact exists bacausa this regulation does not affect any State agency or program.

(. other.

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS  (indicate appropriate boxes 1 through 4 and attech celculations and assumptions
of fiscal impact for the current year and two subsequent Fiscal Years.)

DL Additional expenditures of approximately $ In the current State Fiscal Year.
Dz. Savings of approximately § in the current State Fiscal Year.
3. No fiscal impact exists because this reguiation does not affect any federally funded State agency or program.

A
P TITLE
i Regulations Coordinator
DATE
AGENCY SECRETARY ' :
APPROVAL/CONCURRENCE | &5 9 2 /2 o1/
PROGRAM BUDGEJ/MANAGER AT -

DEPARTMENT OF FINANCE ? |
APPROVALICONCURRENCE '5 Exenpt under SAM section 6660

1. The signature attasis that the agency has compieted the STD. 399 accortding to the instructions in SAM sections 6600-6680, and understands the
impacts of the proposed rulemaking. State boerds, offices, or dapartments not under an Agency Secretary must have the form signed by the highest
mmmmmm.

2 Finance approval and signature is required when SAM sections 6600-6670 require compietion of the Fiscal Impact Statement in the STD. 399,
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To Interested Parties

California Code of Regulations, Title 18,
Section 1807, Petitions for Reallocation of Local Tax, and Section 1828,
Petitions for Distribution or Redistribution of Transactions and Use Tax

On November 15, 2011, the State Board of Equalization (Board) held a public hearing regarding
the adoption of proposed amendments to California Code of Regulations, title 18, sections
(Regulations) 1807, Petitions for Reallocation of Local Tax, and 1828, Petitions for Distribution
or Redistribution of Transactions and Use Tax. In response to a public comment, the Board
directed staff to make the grammatical and sufficiently related changes to the original text of the
proposed amendments to Regulations 1807 and 1828 described below and referred the proposed
amendments to Regulations 1807 and 1828 to the fifteen-day file.

The Informative Digest/Policy Statement included in the Notice of Proposed Regulatory Action
for the proposed amendments to Regulations 1807 and 1828 published in the California Notice
Register on September 23, 2011 (Cal. Reg. Notice Register 2011, No. 38-Z), explained that:

Current Law

Counties are authorized to adopt local sales and use tax ordinances in accordance
with the provisions of the Bradley-Burns Uniform Local Sales and Use Tax Law
(RTC § 7201), and all of California’s counties have adopted ordinances under the
terms of this law. Cities are authorized to adopt local sales and use tax
ordinances in accordance with the Bradley-Burns Uniform Local Sales and Use
Tax Law, and when a city adopts such an ordinance the city’s tax is credited
against its county’s local sales and use tax: (RTC § 7202, subd. (h)). Also,
redevelopment agencies were authorized to adopt sales and use tax ordinances in
accordance with the provisions of the Bradley-Burns Uniform Local Sales and
Use Tax Law, prior to January 1, 1994, and there are still some redevelopment
agencies’ local sales and use taxes in effect. (RTC §§ 7202.6 and 7202.8.) A
county’s local sales and use tax ordinance may provide a credit for a
redevelopment agency’s local sales and use tax. (RTC § 7202.5.)

The ordinance imposing a county’s or city’s local sales and use tax must include
provisions identical to those of the Sales and Use Tax Law (RTC § 6001 et seq.)



15-Day File November 28, 2011
Regulations 1807 and 1828

with certain exceptions, which include the rate of tax and the substitution of the
name of the county or city as the taxing agency in place of the state. (RTC §§
7202 and 7203.) Also, each county, city, and redevelopment agency is required to
contract with the Board to have the Board perform all the functions related to the
administration and operation of its local sales and use tax ordinance in
conjunction with the Board’s administration of the Sales and Use Tax Law. (RTC
§§ 7202, subds. (d) and (h)(4), and 7204.3.)

The Board is required to periodically transmit local sales and use taxes to the
cities, counties, cities and counties, and redevelopment agencies (jurisdictions) for
which they were collected. (RTC § 7204.) The Board may redistribute local
taxes when there is an error (RTC §7209) and Regulation 1807 prescribes the
procedures that apply when a jurisdiction files a petition requesting that the Board
investigate a suspected misallocation of local sales and use tax.

In addition, districts (cities, counties, cities and counties, and other governmental
entities) are authorized to adopt district transactions (sales) and use tax ordinances
in accordance with the Transactions and Use Tax Law. The ordinance imposing
a district transactions and use tax must include provisions identical to those of the
Sales and Use Tax Law with certain exceptions, which include the rate of tax and
the substitution of the name of the district as the taxing agency in place of the
state. (RTC §§ 7261 and 7262.) Also, each district is required to contract with
the Board to have the Board perform all the functions related to the administration
and operation of its district transactions and use tax ordinance in conjunction with
the Board’s administration of the Sales and Use Tax Law. (RTC § 7270.)

The Board is required to periodically transmit transactions and use taxes to the
districts for which they were collected. (RTC § 7271.) The Board may
redistribute local taxes when there is an error (RTC § 7269) and Regulation 1828
prescribes the procedures that apply when a district files a petition requesting that
the Board investigate a suspected improper distribution or nondistribution of
district transactions and use tax.

Proposed Amendments to Regulations 1807 and 1828

Regulations 1807 and 1828 were originally adopted in 2002. The original 2002
versions of Regulations 1807 and 1828 were repealed and new versions of
Regulations 1807 and 1828 were adopted in 2008 in order to streamline the
Board’s review of jurisdictions’ petitions requesting that the Board investigate
suspected misallocations of local sales and use tax and districts’ petitions
requesting that the Board investigate suspected improper distributions or
nondistributions of district transactions and use tax. During the Board’s
September 15, 2010, Business Taxes Committee meeting, Mr. Johan Klehs
presented his suggestions to further improve the review processes prescribed by
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Regulations 1807 and 1828, as adopted in 2008, and the Board directed its staff to
meet with interested parties to discuss Mr. Klehs’ suggestions.

Board staff subsequently met with the interested parties on January 6, 2011, and
February 17, 2011, to discuss Mr. Klehs’ suggestions and other interested parties’
suggestions for improving the review processes prescribed by Regulations 1807
and 1828. Then, Board staff prepared Formal Issue Paper 11-004, which set
torth Board staff’s, Mr. Klehs® and the HdL Companies’, and MuniServices,
LLC’s alternative recommendations on how to best amend Regulations 1807 and
1828 to improve their review processes, and submitted the formal issue paper to
the Board for consideration at its April 26, 2011, Business Taxes Committee
meeting. However, the Board did not vote on staff’s, Mr. Klehs’ and the HdL
Companies’, and MuniServices, LLC’s alternative recommendations at the end of
the April 26, 2011, Business Taxes Committee meeting due to the overall lack of
agreement between staff and the interested parties, and among the interested
parties. Instead, the Board directed staff to develop guidelines explaining what is
expected of all the parties involved in the review processes prescribed by
Regulations 1807 and 1828 and to continue to work with the interested parties to
see if staff and the interested parties could agree on how to best amend
Regulations 1807 and 1828.

As aresult, Board staff prepared a report, which set forth the expectations of all
the parties participating in the Regulation 1807 and Regulation 1828 review
processes, and provided the report and Board staff’s revised recommendation
regarding how to best amend Regulations 1807 and 1828 to the interested parties
on August 4, 2011. Board staff’s revised recommendation recommended that
both regulations be amended to: (1) allow a jurisdiction or district to request a 30-
day extension to submit its written objection to a notification of misallocation; (2)
allow a jurisdiction or district to perfect an incomplete petition within 30 days
after the date of correspondence from the Allocation Group in the Board’s Sales
and Use Tax Department notifying the jurisdiction or district that its petition is
incomplete; (3) allow a jurisdiction or district to request that the Allocation Group
issue its supplemental decision on a petition within 60 days after receiving such
request and based upon the information in the Allocation Group’s possession if
the Allocation Group does not issue its supplemental decision within three months
after receiving a timely written object to its original decision; (4) require the ‘
Allocation Group to forward the petition file to the Appeals Division in the
Board’s Legal Department within 30 days after receiving an objection to its
supplemental decision regarding a petition; and (5) require a notice of appeals
conference regarding a petition to be mailed to every jurisdiction or district that
may be substantially affected by the Appeals Division’s recommendation to grant
‘that petition; and (6) authorize appeals conference holders in the Appeals Division
to grant a jurisdiction or district 30 days, instead of 15 days, to submit additional
arguments and evidence after an appeals conference, and automatically grant
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opposing jurisdictions or districts 30 days, instead of 15 days, to file responses to
post-conference submissions. Board staff’s revised recommendation also
recommended that both regulations be amended to clarity that the Board repealed
the 2002 versions of the regulations and adopted new versions of the regulations
in 2008, clarify the effect of the adoption of the 2008 regulations on petitions filed
prior to January 1, 2003, and clarify that the 2008 regulations and the proposed
2011 amendments to the 2008 regulations apply to procedures occurring after
their effective dates and are not retroactive.

Mr. Kelhs and the HAL Companies indicated that they agreed with Board staff’s
revised recommendation; however, MuniServices, LLC, requested two changes to
staff’s revised recommendation. First, MuniServices, LLC, suggested that the
amendments to Regulations 1807 and 1828 allow a jurisdiction or district to
request that the Board’s Allocation Group issue its supplemental decision within
30 days, instead of 60 days, after receiving such request. Second, MuniServices,
LLC, suggested that the transition rules in Regulation 1807, subdivision (g), and
Regulation 1828, subdivision (f), be revised to indicate that Regulations 1807 and
1828 were amended, rather than repealed and readopted, in 2008, However,
Board staff did not agree with MuniServices, LLC’s suggested changes.
Therefore, Board staff prepared an Informal Issue Paper dated August 10, 2011,
containing Board staff’s revised recommendation for how to best amend
Regulations 1807 and 1828 and MuniServices, LLC’s alternative to staff’s revised
recommendation, and submitted it to the Board for consideration during its
August 23,2011, Business Taxes Committee meeting.

During the August 23, 2011, Business Taxes Committee Meeting, Mr. Klehs
expressed his support for Board staff’s revised recommendation, Ms. Robin
Sturdivant expressed the HdL Companies” support for staft’s revised
recommendation, and Ms. Christy Bouma expressed MuniServices, LLC’s
opinion that the amendments contained in staff’s revised recommendation will
improve Regulation 1807°s and Regulation 1828’s review processes. In addition,
the Board agreed with Board staff’s revised recommendation to amend Regulation
1807, subdivision (g), and Regulation 1828, subdivision (f), to indicate that the
regulations were repealed and readopted in 2008 because the amendments are
consistent with the actual 2008 events and the regulations’ history notes in the
California Code of Regulations. However, the Board noted that the Board’s
website incorrectly indicated that both regulations were substantially “amended”
in 2008, not repealed and readopted, and that the language on the Board’s website
likely led to MuniServices, LLC’s concerns about Board’s staff’s recommended
amendments to Regulation 1807, subdivision (g), and Regulation 1828,
subdivision (f), and the Board directed staff to correct the Board’s website.
Therefore, at the conclusion of the August 23, 2011, Business Taxes Committee
meeting, the Board unanimously voted to authorize staff to begin the formal
rulemaking process to adopt the amendments to Regulations 1807 and 1828
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contained in staff’s revised recommendation, as set forth in the Informal Issue
Paper dated August 10, 2011. The objective of the proposed amendments is to
improve Regulation 1807’s and Regulation 1828’s processes for reviewing
jurisdictions’ petitions requesting that the Board investigate suspected
misallocations of local tax and districts’ petitions requesting that the Board
investigate suspected improper distributions or nondistributions of district tax.

There are no comparable federal regulations or statutes to Regulations 1807 and
1828.

November 4, 2012, Public Comment

On November 4, 2012, Ms. Robin Sturdivant subinitted written comments on behalf of the HJL
Companies, which recommended that the Board revise the proposed amendments to Regulations
1807 and 1828 to clarify that that Board’s Sales and Use Tax Department, as a whole, rather than
the Sales and Use Tax Department’s Allocation Group, is responsible for:

Reviewing petitions filed pursuant to both regulations;

Issuing decisions to grant or deny petitions under subdivision (b)(2) of both regulations;
Reviewing objections to its decisions issued under subdivision (b)(2) of both regulations;
[ssuing supplemental decisions in response to such objections under subdivision (b)}(7) of
both regulations; and

e Deciding whether to grant or deny requests for extensions under subdivision (b)(10) (as
proposed to be renumbered) of both regulations. .

* o o *

November 15, 2011, Public Hearing

During the public hearing on November 15, 2011, the Board Members unanimously voted to
authorize staff to make the changes to the original text of the proposed amendments to
Regulations 1807 and 1828 that are necessary to clarify the regulations in the manner
recommended by Ms. Sturdivant and directed staff to make the changes available to the public
for an additional 15-day comment period as provided in Government Code section 11346.8,
subdivision (c). The objective of the proposed amendments to Regulations 1807 and 1828 is still
to improve Regulation 1807’s and Regulation 1828’s processes for reviewing jurisdictions’
petitions requesting that the Board investigate suspected misallocations of local tax and districts’
petitions requesting that the Board investigate suspected improper distributions or
nondistributions of district tax.

Changes to the Original Text
In order to clarify the regulations in the manner recommended by Ms. Sturdivant, the Board has

made the following changes to the original text ot the proposed amendments to Regulations 1807
and 1828:
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* Replaced the reference to the *Allocation Group” in the title to subdivision (b) of both
regulations with a reference to the “Sales and Use Tax Department™;

¢ Replaced all of the references to the “*Allocation Group™ with references to the “Sales and
Use Tax Department” in subdivision (b)(2), (3), (7), (8) (as proposed to be added), and
(9) (as proposed to be renumbered) of both regulations;

¢ Replaced the first reference to the “Allocation Group” in subdivision (b)(4) and (5) of
both regulations with a reference to the “Sales and Use Tax Department™;

s Replaced the first and third references to the *Allocation Group™ with references to the
Sales and Use Tax Department” and replaced the reference to the “Allocation Group’s”
decision with a reference to the “*Sales and Use Tax Department’s” decision in
subdivision (b)(6) of both regulations;

* Replaced the first, third, fourth, and fifth references to the “Allocation Group” in
subdivision (b)(10) (as proposed to be renumbered) of both regulations with references
to the “Sales and Use Tax Department” and replaced the word “its” with “the Sales and
Use Tax Department’s” in the second sentence in subdivision (b)(10) (as proposed to be
renumbered) of both regulations;

e Replaced the references to the “Allocation Group™ and the **Allocation Group’s” with
references to the “*Sales and Use Tax Department™ and “Sales and Use Tax
Department’s,” respectively, in subdivision (¢)(1) of both regulations;

* Replaced the word “its” with “the Sales and Use Tax Department’s™ in the first sentence
of subdivision (c)(2) of both regulations; and

¢ Deleted “of the Allocation Group” from subdivision (¢)(2)(A) of both regulations.

In addition, the Board also changed the original text of the proposed amendments to Regulations
1807 and 1828 by adding “Sales and Use Tax” before the word “Department” throughout
subdivision (¢)(2}B)-(D) and (7) of both regulations to ensure that both of the regulations
consistently refer to the Board’s Sales and Use Tax Department by its full name.

Additional Comments Regarding Changes

Enclosed are revised underscore and strikeout versions of the text of the proposed amendments
to Regulations 1807 and 1828 with the additional changes authorized on November 15, 2011,
clearly indicated. The text proposed to be deleted from and added to the proposed amendments
to Regulations 1807 and 1828 is shown in double strikeout and double underline, respectively.

In accordance with Government Code section 11346.8, subdivision (c), the revised versions of
the proposed amendments are being placed in the rulemaking file and mailed to interested parties
who commented orally or in writing, or who asked to be informed of such revisions. If you wish
to review the rulemaking file, it is available for your inspection at the State Board of
Equalization, 450 N Street, Sacramento, CA 95814,

The Board will discuss and may potentially adopt the revised versions of the proposed
amendments to Regulations 1807 and 1828 during its December 14-15, 2011, Board meeting in
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Sacramento, California. The specific agenda for the December 14-1 5, 2011, Board meeting will
be available on the Board's Website at www.boe.ca.gov at 5:00 p.m. on December 2, 2011.

Any interested person may appear during the Board’s discussion of the revised versions of the
proposed amendments to Regulations 1807 and 1828 during the December 14-15, 2011, Board
meeting and present or submit oral or written statements, arguments, or contentions regarding the
adoption of the proposed amendments for the Board’s consideration. In addition, any interested
person may also submit written comments regarding the Board’s proposed adoption of the
revised versions of the proposed amendments to Regulations 1807 and 1828. The written
comment period closes at 9:30 a.m. on December 14, 2011, or as soon thereafter as the Board
commences its discussion of the revised versions of the proposed amendments to Regulations
1807 and 1828 during the December 14-15, 2011, Board meeting.

Written comments received by Mr. Rick Bennion, at the postal address, email address, or fax
number provided below, prior to the close of the written comment period will be submitted to
and considered by the Board before the Board decides whether to adopt the revised versions of
the proposed amendments to Regulations 1807 and 1828. Furthermore, any written comments
received prior to the end of the written comment period must be responded to in the final
statement of reasons required by Government Code section 11346.9.

Questions regarding the substance of the revised versions of the proposed amendments should be
directed to Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e-mail at
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller,
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082.

Written comments for the Board's consideration, notice of intent to present testimony or
witnesses at the December 14-15, 2011, Board meeting, inquiries concerning the proposed
administrative action, and requests for notice of the December 14-15, 2011, Board meeting
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-
2130, by fax at (91 6) 324-3984 , by e-mail at Richard.Bennion{zboe.ca.gov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80 1450 N Street, P.O. Box 942879,
Sacramento, CA 94279-0080.

Interested persons may also subscribe to receive notice of all the Board’s meetings via email or
the United States Postal Service on the Board’s website at www.boe.ca.gov/agenda/

Sinicerely,

Diane G. OKon, Chief
Board Proceedings Division

DGO:bmh:reb
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1807,

Petitions for Reallocation of Local Tax

Regulation 1807. Petitions for Reallocation of Local Tax.
(a) Definitions.

(1) Local Tax. “Local tax” means a local sales and use tax adopted pursuant to
Revenue and Taxation Code section 7200, et seq., and administered by the Board.

(2) Jurisdiction. “Jurisdiction™ means any city, county, city and county, or
redevelopment agency which has adopted a local tax.

(3) Petition. “Petition” means a request or inquiry from a jurisdiction, other than a
submission under Revenue and Taxation Code section 6066.3, for investigation of
suspected misallocation of local tax submitted in writing to the Allocation Group of
the Sales and Use Tax Department. The petition must contain sufficient factual data
to support the probability that local tax has been erroneously allocated and
distributed. Sufficient factual data should include, for each business location being
questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the taxpayer's allocation is questioned. If
the petition alleges that a misallocation occurred because a sale location is
unregistered, evidence that the questioned location is a selling location or that it is
a place of business as defined by California Code of Regulations, title 18, section
1802. If the petition alleges that a misallocation occurred because the tax for a
sale shipped from an out-of-state location was actually sales tax and not use tax,
evidence that there was participation in the sale by an in-state office of the retailer
and that title to the goods passed to the purchaser inside California.

(F) Name, title, and telephone number ot the contact person.

(G) The tax reporting periods involved.
“Petition” also includes an appeal by a jurisdiction from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that local taxes

previously allocated to it were misallocated and will be reallocated. Such a
jurisdiction may object to that notification by submitting a written petition to the



Allocation Group within 30 days of the date of mailing of the notification_or within a
period of extension described below. The petition must include a copy of the
notification and specity the reason the jurisdiction disputes it. If a jurisdiction does
not submit such a petition within 30 days of the date of mailing of the notification, or
within a period of extension, the notification of the Local Revenue Allocation Unit is
final as to the jurisdiction so notified.

The jurisdiction may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such request
must provide a reasonable explanation for the requesting jurisdiction’s inability to
submit its objection within 30 days and must be received by the Local Revenue
Allocation Unit within 30 days of the date of mailing of its notification. Within five
days of receipt of the request, the Local Revenue Allocation Unit will mail
notification to the jurisdiction whether the request is granted or denied. If a timely
request for an extension is submitted, the time for the jurisdiction to file a written
objection is extended to 10 days after the mailing of the notice of whether the request
is granted or denied. If the request is granted, the time for the jurisdiction to submit a
written objection to the notification of the Local Revenue Allocation Unit is further
extended to the 60" day after the date of mailing of the notitication of misallocation.

(4) Petitioner. “Petitioner” is a jurisdiction that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge” is the date on which the Allocation Group receives a
valid petition. Where a misallocation that is reasonably covered by the petition is
confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected Jurisdiction. “Substantially affected jurisdiction™ is a
jurisdiction for which the decision on a petition would result in a decrease to its total
allocation of 5 percent or more of its average quarterly allocation (generally
determined with reference to the prior four calendar quarters) or of $30,000 or more,
and includes a jurisdiction whose allocation will be decreased solely as the result of a
reallocation from the statewide and applicable countywide pools.

(7) Notified Jurisdiction. “Notitied jurisdiction™ is a jurisdiction that has been notitied
as a substantially atfected jurisdiction.

(1) The Allocation Group will promptly acknowledge a submission intended as a
petition. If the submission does not contzin the elements identified in subdivision
(2)(3). the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the

S



Allocation Group requesting the missing information to make a supplemental
submission. [f the supplemental submission contains the necessary elements
identified in subdivision {a)(3), then the date of receipt of the original submission will
be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The AHesatten-GreupSales and Use Tax Department will review the petition and
issue to the petitioner a written decision to grant or deny the petition, including the
basis for that decision. The written decision will also note the date of knowledge, and
if other than the date the petition was received, will include the basis for that date. A
reallocation will be made if the preponderance of evidence, whether provided by
petitioner or obtained by Board staff as part of its investigation of the petition, shows
that there was a misallocation. It the preponderance of evidence does not show that a
misallocation occurred, the petition will be denied.

(3) It the AHeeatien-GreupSales and Use Tax Department does not issue a decision
within six months of the date it receives a valid petition, the petitioner may request
that the AHeeatien-GreupSales and Use Tax Department issue its decision without
regard to the status of its investigation Within 90 days of receiving bUCh a request,

the information in its pos possessmn.

(4) If the decision of the AHeeation-GroupSales and Use Tax Department is that the
asserted misallocation did not occur and that the petition should be denied, in whole

or in part, the petitioner may submit to the Allocation Group a written objection to the
decision under subdivision (b)(6).

misallocation did occur, it will also mail a copy y of its dec151on to any substantially
affected jurisdiction. Any such notified jurisdiction may submit to the Allocation
Group a written objection to the decision under subdivision (b)(6).

(6) The petmoner or any notified jurisdiciion may appeal the decxsmn of the

the Allocation Group within 30 days of the date of mailing of the AHocation
GreupieSales and Use Tax Department’s decision, or within a period of extension
authorized by subdivision (b)(210). It no such timely objection is submitted, the
decision of the Adeeation-GreupSales and Use Tax Department is final as to the
petitioner and all notified jurisdictions.

(7) If the petitioner or a notified jurisdiction submits a timely written objection to the
decision of the é&%@%ﬁ@ﬁ%%les and Use Tax Degartmem the Aé%eeaﬁeﬁ

supplemental decision to grant or deny the Obj ection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any

(¥



notified jurisdiction, and to any other jurisdiction that is substantially affected by the
supplemental decision.

8) If the i Sales and Use Tax Department does not issue a

supplemental decision within three months of the date it receives a written timely

investigation. Within 60 days of receiving such a request, the Aeeation-GreupSales
and Use Tax Department will issue its supplemental decision based on the

information in its possession.

(89) The petitioner or any notified jurisdiction may appeal the supplemental decision

objection under subdivision (c){]) within 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision
(b)(910). If no such timely objection is submitted, the supplemental decision of the

notified jurisdictions.

(910) The petitioner or any notitied jurisdiction may request a 30-day extension to
submit a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
jurisdiction's inability to submit its objection within 30 days, must be copied to all
artment
mailed a copy of its decision or supplemental decision (to the extent known by the
requesting jurisdiction), and must be received by the Allocation Group within 30 days

supplemental decision. Within five days of receipt of the request, the AHeeation
GreupSales and Use Tax Department will mail notification to the petitioner and to all
notified junsdictions whether the request is granted or denied. If a timely request for
an extension is submitted, the time for the petitioner and any notified jurisdiction to
file a written objection to the decision or supplemental decision of the AHoeation

Sales and Use Tax Department is extended to 10 days after the mailing of the
notice of whether the request is granted or denied. If the request is granted, the time
for the petitioner and all notified jurisdictions to submit a written objection to the

decision or supplemental decision.

(c) Review by Appeals Division.

(1) The petitioner or any notified jurisdiction may appeal the supplemental decision
of the AHeeation-GreupSales and Use Tax Department by submitting a written
objection to the Allocation Group within 30 days of the date of mailing of the
Adloeation-GreupsSales and Use Tax Department’s supplemental decision, or within




a period of extension authorized by subdivision (b)(910). Such an objection must
state the basis for the objecting jurisdiction's disagreement with the supplemental
decision and include all additional information in its possession that supports its
position.

(2) If a timely objection to #sthe Sales and Use Tax Department’s supplemental
decision is submitted, the Allocation Group will, within 30 days of receipt of the
objection, prepare the file and forward it to the Appeals Division. The petitioner, all
notified jurisdictions, any other jurisdiction that would be substantially affected if the
petition were granted, and the Sales and Use Tax Department will thereafter be
mailed notice of the appeals conference, which will generally be sent at least 45 days
prior to the scheduled date of the conference.

(A) Petitioner or any notified jurisdiction may continue to discuss the dispute with
staft of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or D’[herWISQ the Sales and
Use Tax Department decides the supplemental decision-efthe-Adlecation-roup
was incorrect or that further investigation should be pursued, it shall SO nptlfy the
Appeals Division, the petitioner, and all notified jurisdictions.

aceordance with the subdmsxon (\. (2)(A) no later than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will suspend its

demsmn or w1ll return the dnspute to the Appeals Division along with a report of
its further investigarion, if appropriate, for the review and decision of the Appeals
Division.

accordance with subd:visicon (c)(2)(A) iess than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will decide whether
the dispute should be returned to the Sales and Use Tax Department or remain
with the Appedls Division, and notify the parties accordingly If the dispute is

will thereafter issue a second supplemental decmon or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

decision in accordance with subdmsmn (c)(”)(B) or (c)(7)(C) it will send a copy
of the decision to the petitioner, any notified jurisdiction, and any other
jurisdiction that is substantially aftected by the secoud supplemental decision, any
of whom may appeal the secona supplemental decision by submitting a written
objection under subdivision {(¢)(1) within 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision



(b)(210). If no such timely objection is submitted, the second supplemental
decision is final as to the petitioner and all notified jurisdictions.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notitied jurisdictions who wish to participate, and
the Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts. law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or betore the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant 1530
days after the appeals conference-er30-days-with-sutficientjustifieation; to submit to
the conterence holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed
4530 days to submit to the conference holder, with copies to all other participants.
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (¢)(3), the
Appeals Division will issue a written Decision and Recommendation (D&R) setting
torth the applicable facts and law and the conclusions ot the Appeals Division. The
Chiet Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to
the petitioner, all notified jurisdictions, and the Sales and Use Tax Department. A
copy of the D&R wiil be mailed to the petitioner, to all notified jurisdictions, to any
other jurisdiction that will be substandally affected by the D&R, and to the Sales and
Use Tax Department.

(5) The petitioner or any notified jurisdiction may appeal the D&R by submitting a
written request for Board hearing under subdivision (d)(1) within 60 days ot the date
of'mailing of the D&R.

(6) The petitioner, any notitied jurisdiction, or the Sales and Use Tax Department
may also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a
written request lor reconsideration (RFR) 1o the Appeals Division before expiration
of the time during which a timely request for Board hearing may be submitted, or if'a
Board hearing has been requested, prior to that hearing. If a jurisdiction or the Sales
and Use Tax Department submits an RFR before the time for requesting a Board



hearing has expired, the Appeals Division will issue an SD&R to consider the
request, after obtaining whatever additional information or arguments from the parties
that it deems appropriate. [f an RFR is submitted after a jurisdiction has requested a
Board hearing, the Appeals Division will determine whether it should issue an SD&R
in response. A copy of the SD&R issued under this subdivision or under subdivision
(c)(7) will be mailed to the petitioner, to all notified jurisdictions, to any other
jurisdiction that will be substantially affected by the SD&R, and to the Sales and Use
Tax Department. The petitioner or any notified jurisdiction may appeal the SD&R by
submitting a written request for Board hearing under subdivision (d)(1) within 60
days of the date of mailing of the SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the

Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or
cotrect the information, analysis, or conclusions contained in the D&R or any prior
SD&R.

(8) If no RFR is submitted under subdivision (¢)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
jurisdictions unless the Appeals Division issues an SD&R under subdivision (¢)(7).

(d) Review by Board.

(1) The petitioner or any notified jurisdiction may submit a written request for Board
hearing it it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
jurisdiction's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified jurisdiction, any other jurisdiction that would be substantially atfected if
the petition were granted, and the taxpayer(s) whose allocations are the subject of the
petition, that the petition for reallocation of local tax is being scheduled for a Board
hearing to determine the proper allocation.

(3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of
the Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briets may be submitted for the Board hearing in accordance with California
Code ot Regulations, title 18, sections 3270 and 5271.



(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the
burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for reallocation exhausts all
administrative remedies on the matter for all jurisdictions.

(e) Limitation Period for Redistributions. Redistributions shall not include amounts
originally distributed earlier than two quarterly periods prior to the quarter of the date of
knowledge.

(f) Application to Section 6066.3 Inquiries.

The procedures set forth herein for submitting a petition for reallocation of local tax are
separate from those applicable to a submission under Revenue and Taxation Code section
6066.3. If a petition under the procedures set forth herein and a submission under section
6066.3 are both filed for the same alleged improper distribution, only the earliest
submission will be processed, with the date ot knowledge established under the
procedures applicable to that earliest submission. However, the procedures set forth in
subdivisions (b), (¢}, and (d) also apply to appeals from reallocation determinations made
under section 6066.3.

(g) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of
reallocation petitions and otherwise improve the process for doing so. Regulation 1807
was repealed and rcadopted in 2008. ¥#The readopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1807 (effective February 22, 2003).

(1) The operative date of this regulation as readopted in 2008 and any amendments

Government Code (thirty days after ithas-been-approvedapproval by the Office of
Administrative Law and ferwardedforwarding to the Secretary of State) and itthere

shall kawvebe no retroactive effect.

(2) Retitionsfiled-prior-to-the-operative-date-of this-regulation;Notwithstanding

subdivision (g)(3). petitions shall be reviewed, appealed and decided in accordance
with this regulation as to procedures occurring after thatits operative date or that of
any amendments thereto.

(3) All sueh-petitions filed prior to January 1, 2003 and denied by Board Management
must_have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.

8



Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections
7209 and 7223, Revenue and Taxation Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1828,

Petitions for Distribution or Redistribution of Transactions and Use Tax

Regulation 1828. Petitions for Distribution or Redistribution of Transactions and
Use Tax.

(a) Detinitions.

(1) District Tax. “District tax’’ means a transaction and use tax adopted pursuant to
Revenue and Taxation Code section 7251, et seq., or pursuant to Revenue and
Taxation Code section 7285, et seq., and administered by the Board.

(2) District. “District” means any entity, including a city, county, city and county, or
special taxing jurisdiction, which has adopted a district tax.

(3) Petition. “Petition” means a request or inquiry from a district for investigation of
suspected improper distribution or nondistribution of district tax submitted in writing
to the Allocation Group of the Sales and Use Tax Department. The petition must
contain sufficient factual data to support the probability that district tax has not been
distributed or has been erroneously distributed. Sufficient factual data should include,
tor each business location being questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description ot taxpayer's business activity or activities.

(E) Specific reasons and evidence why the distribution or nondistribution is
questioned, identifying the delivery location or locations of the property the sales
of which are at issue. If the petition alleges that the subject transactions are
subject to the district's use tax, evidence that the retailer is engaged in business in
the district as provided in California Code of Regulations, title 18, section 1827,
subdivision (c).

(F) Name, title, and telephone number of the contact person.
(G) The tax reporting periods involved.

“Petition” also includes an appeal by a district from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that district taxes
previously allocated to it were misallocated and will be reallocated. Such a district
may object to that notification by submitting a written petition to the Allocation
Group within 30 days of the date of mailing of the notification_or within a period of




extension described below. The petition must include a copy of the notification and
specify the reason the district disputes it. If a district does not submit such a petition
within 30 days of the date of mailing of the notification, or within a period of
extension, the notification of the Local Revenue Allocation Unit is final as to the
district so notified.

The district may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such a request
must provide a reasonable explanation for the requesting district’s inability to submit
its objection within 30 days and must be received by the Local Revenue Allocation
Unit within 30 days of the date of mailing of its notification. Within five days of
receipt of the request, the Local Revenue Allocation Unit will mail notification to the
district whether the request is granted or denied. If a timely request for extension is
submitted, the time for the district to file a written objection is extended to 10 days
after the mailing of the notice of whether the request is granted or denied. If the
request is granted, the time for the district to submit a written objection to the
notification of the Local Revenue Allocation Unit is further extended to the 60th day
after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a district that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge™ is the date on which the Allocation Group receives a
valid petition. Where an error in distribution that is reasonably covered by the petition
is confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
1s the date on which the Allocation Group received the petition.

(6) Substantially Affected District. “Substantially affected district” is a district for
which the decision on a petition would result in a decrease to its total distribution of 5
percent or more of its average quarterly distribution (generally determined with
reference to the prior four calendar quarters) or of $50,000 or more.

(7) Notified District. “Notified district™ is a district that has been notified as a
substantially attected district.

(1) The Allocation Group will promptly acknowledge a submission intended as a
petition. If the submission does not contain the elements identified in subdivision
{a)(3). the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the
Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)(3). then the date of receipt of the original submission will
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be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The AHeeatien-GreupSales and Use Tax Department will review the petition and
issue to the petitioner a written decision to grant or deny the petition, including the
basis for that decision. The written decision will also note the date of knowledge, and
if other than the date the petition was received, will include the basis for that date. A
redistribution will be made if the preponderance of evidence, whether provided by
petitioner or obtained by Board staff as part of its investigation of the petition, shows
that there was an error in distribution. If the preponderance of evidence does not show
that an error in distribution occurred, the petition will be denied.

regard to the status of its investigation. Within 90 days of receiving such a request,

the AHeeatten-GreupSales and Use Tax Department will issue its decision based on

the information in its possession.

(4) It the decision of the AHeeation-GreupSales and Use Tax Department is that the
asserted error i distribution did not occur and that the petition should be denied, in

whole or in part, the petitioner may submit to the Allocation Group a written
objection to the decision under subdivision (b)(6).

(5) If the decision ot the AHeeatien-GreupSales and Use Tax Department is that an
error in distribution did occur, it will also mail a copy of its decision to any
substantially affected district. Any such notified district may submit to the Allocation
Group a written objection to the decision under subdivision (b)(6).

(6) The petitioner or any notified district may appeal the decision of the AHeeation
GreupSales and Use Tax Department by submitting a written objection to the

Allocation Group within 30 days of the date of mailing of the AHeeatten

Greup=sSales and Use Tax Department’s decision, or within a period of extension
authorized by subdivision (b)(810). If no such timely objection is submitted, the

decision of the AdeeationroepSaies and UUse Tax Department is final as to the
petitioner and all notified districts.

(7) If the petitioner or a notified district submits a timely written objection to the

GreupSales and Use Tax Department wil: consider the objection and issue a written
supplemental decision to grant or deny the objection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any
notified districi, and to any other district that is substantially affected by the
supplemental decision.
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x Department does not issue a
supplemental decision within three months of the date it receives a written timely
objection to the decision of the Adleeation-GreupSales and Use Tax Department, the

Tax Department issue its supplemental decision without regard to the status of its
investigation. Within 60 days of receiving such a request, the AHeeation-sreupSales

information in its possession.

(89) The petitioner or any notified district may appeal the supplemental decision of
under subdivision (¢)(1) within 30 days of the date of mailing of that supplemental
decision, or within a period of extension authorized by subdivision (b)(210). If no
such timely objection is submitted, the supplemental decision ot the AHeeation

districts.

(810) The petitioner or any notified district may request a 30-day extension to submit
a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
district's inability to subrait its objection within 30 days, must be copied to all other

of its decision or supplemental decision (to the extent known by the requesting
district), and must be received by the Allccation Group within 30 days of the date of

Department will mail notification to the petitioner and to all notified districts whether
the request is granted or denied. If a timeiy request for an extension is submitted, the
time for the petitioner and any notified district to file a written objection to the
decision or supplemental decision ot the Adeeation-GreupSales and Use Tax
Department is extended to 10 days afier the mailing of the notice of whether the
request is granted or denied. if the request is granted, the time for the petitioner and
all notified districis to submit a written objection to the decision or supplemental
decision of the AHeeation-GreupSales and Use Tax Department is further extended to
the 60th day afier the date of mailing of the decision or supplemental decision.

(c) Review by Appeals Division.

(1) The petitioner or any notified district may appeal the supplemental decision of the
Abeeation-GroupSales and Use Tax Depariment by submitting a written objection to
the Allocation Group within 30 days of the date of mailing of the AHoeation
extension authorized by subdivision (b){810). Such an objection must state the basis
for the objecting district's disagreement with the supplemental decision and include
ali additional information in its possession that supports its position.



(2) If a timely objection to #sthe Sales and Use Tax Department’s supplemental
decision is submitted, the Allocation Group will, within 30 days of receipt of the
objection, prepare the file and forward it to the Appeals Division. The petitioner, all
notified districts, any other district that would be substantially affected if the petition
were granted, and the Sales and Use Tax Department will thereafter be mailed notice
of the appeals conference, which will generally be sent at least 45 days prior to the
scheduled date of the conference.

(A) Petitioner or any notified district may continue to discuss the dispute with
staft of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or otherwme the Sales and
Use Tax Department decides the supplemental decision-etthe-AHecation :
was incorrect or that further investigation should be pursued. it shall so notify the
Appeals Division, the petitioner, and all notified districts.

accordanw with the subdivision (c)}(2)XA) no later than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will suspend its
review and the dmpute will be retur, ned to the Sales and Use Tax Depaﬁment The

dec1smn or will ret re‘rum the dlspute to the Appeals Division along with a report of
its further investigation, if appropriate, for the review and decision of the Appeals
Division.

dccordance with Subd1v1510n (L) ?}(A} less than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will decide whether
the dispute should be returned to the Sales and Use Tax Department or remain
with the Appeals Division, and notity the parties accordingly. If the dispute 1s
returned to the Sales and Use Tax Departinent, the Sales and Use Tax Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report ot its further investigation, if
appropriate, for the review and decision of the Appeals Division.

decision in acwrdancb vmh 1 subdivision (u)(’)(B) or (¢)(2)(C), it will send a copy
of the decision to the petitioner, any notified district, and any other district that is
substantially atfected by the second supplemental decision, any of whom may
appeal the second supplemental decision by submitting a written objection under
subdivision (¢)(1) within 30 days of the daie of mailing of that supplemental
decision, or within a period of exiension authorized by subdivision (b)(210). If no
such timely objection 1s submitted. ihe second supplemental decision is final as to
the petitioner and ali notified districis.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion wiere the petitioner, any riotified districts who wish to participate, and the



Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appcals conterence. It, during the appeals

conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant +530
days after the appeals conference;-or-36-days-with-suffieientjustification; to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed
4530 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further subimissions from any participant.

(4) Within 90 days after the final subimission authorized by subdivision (c)(3), the
Appeais Division will issue a written Decision and Recommendation (D&R) setting
forth the appiicable facts and law and the conclusions of the Appeals Division. The
Chief Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request tor additional time must be in writing and copies provided to
the petitioner, all notified districts, and the Sales and Use Tax Department. A copy of
the D&R will be mailed to the petitioner, to all notified districts. to any other district
that will be substantially affected by the D&R, and to the Sales and Use Tax
Department.

(5) The petitioner or any notified district ray appeal the D&R by submitting a written
request for Board hearing under subdivision (d){ 1) within 60 days of the date of
mailing of the D&R.

(6) The petitioner, any notitied district, or the Sales and Use Tax Department may
also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a written
request for reconsideration (RFR) to the Appeals Division before expiration of the
time during which a timely request for Board hearing may be submitted, or if'a Board
hearing has been requested, prior to that hearing, If a district or the Sales and Use Tax
Department submits an RFR before the time for requesting a Board hearing has
expired, the Appeals Division will issue ain SD&R to consider the request, atter
obtaining whatever additional information or arguments tfrom the parties that it deems
appropriate. it 'an RFR is submitted after a district has requested a Board hearing, the
Appeals Division will determine whether it should issue an SD&R 1n response. A
copy of the SD&R issued under this subdivision or under subdivision (¢)(7) will be
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mailed to the petitioner, to all notified districts, to any other district that will be
substantially affected by the SD&R, and to the Sales and Use Tax Department. The
petitioner or any notified district may appeal the SD&R by submitting a written
request for Board hearing under subdivision (d)(1) within 60 days of the date of
mailing of the SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the

Department as a final matter or the Board has held an oral heariggon theﬂij_étition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarity, or
correct the infoitnation, analysis, or conclusions contained in the D&R or any prior
SD&R.

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
districts unless the Appeals Division issues an SD&R under subdivision (¢)(7).

(d) Review by Board.

(1) The petitioner or any notitied district may submit a written request for Board
hearing if 1t does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis tor the
district's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified district, any other district that would be substantially affected it the
petition were granted, and the taxpayer(s) whose distribution (or nondistribution) are
the subject of the petition, that the petition for redistribution of district tax is being
scheduled for a Board hearing to determine the proper distribution.

(3) The Sales and Use Tax Department, the petitioner, and all districts notified of the
Board hearing puisuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may he submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapier 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs.. tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth 1n subdivision (b)(2) in reaching its decision and not the



burden of proof rules set torth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for redistribution exhausts all
administrative remedies on the matter for all districts.

(e) Limitation Period for Redistributions.

For redistributions where the date of knowledge is prior to January 1, 2008, the standard
three-year statute of limitations is applicable, based on the date of knowledge. For
redistributions where the date of knowledge is on or after January 1, 2008, redistributions
shall not include amounts originally distributed earlier than two quarterly periods prior to
the quarter of the date of knowledge.

(f) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of
redistribution petitions and otherwise improve the process for doing so. Regulation 1828
was repealed and readopted in 2008. ¥The rcadopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1828 (eftective June 17, 2004).

(1) The operative date of this regulation as readopted in 2008 and any amendments
thereto is the effective datest-becomes-etfective under Section 11343.4 of the
Government Code (thirty days after it-has-been-approvedapproval by the Office of
Administrative Law and ferwardedforwarding to the Secretary of State) and #there
shall havebe no retroactive effect.

(2) Petitions-filed-priorto-the-operative-dute-of thisregulation; Notwithstanding

subdivision (f){3), petitions shall be reviewed, appealed and decided in accordance
with this regulation as to procedures occurring after thatits operative date_ or that of
any amendments thereto.

(3) All suen-petitions filed prior to July 1, 2004 and denied by Board Management
must have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section
7270, Revenue and Taxation Code.



Statement of Compliance

The State Board of Equalization, in process of adopting Sales and Use Tax Regulation
1807, Petitions for Reallocation of Local Tax, and Regulation 1828, Petitions for Distribution or
Redistribution of Transactions and Use Tax, did comply with the provision of Government Code
section 11346.8(c) and section 44 of Title 1, California Code of Regulations. The 15-day letter
and the changed version of Regulations 1807 and 1828 were mailed on November 28, 2011, to
interested parties who commented orally or in writing or that requested such information and
were made available for public comment from November 28 to December 14, 2011, a period of
16 days prior to the public hearing.

December 15, 2011

/Richard E. Be n
Regulations Coordinator
State Board of Equalization
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1807,

Petitions for Reallocation of Local Tax

Regulation 1807. Petitions for Reallocation of Local Tax.
(a) Definitions.

(1) Local Tax. “Local tax” means a local sales and use tax adopted pursuant to
Revenue and Taxation Code section 7200, et seq., and administered by the Board.

-(2) Jurisdiction. “Jurisdiction” means any city, county, city and county, or
redevelopment agency which has adopted a local tax.

(3) Petition. “‘Petition” means a request or inquiry from a jurisdiction, other than a
submission under Revenue and Taxation Code section 6066.3, for investigation of
suspected misallocation of local tax submitted in writing to the Allocation Group of
the Sales and Use Tax Department. The petition must contain sufficient factual data
to support the probability that local tax has been erroneously allocated and
distributed. Sufficient factual data should include, for each business location being
questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the taxpayer's allocation is questioned. If
the petition alleges that a misallocation occurred because a sale location is
unregistered, evidence that the questioned location is a selling location or that it is
a place of business as defined by California Code of Regulations, title 18, section
1802. If the petition alleges that a misallocation occurred because the tax for a
sale shipped from an out-of-state location was actually sales tax and not use tax,
evidence that there was participation in the sale by an in-state office of the retailer
and that title to the goods passed to the purchaser inside California.

(F) Name, title, and telephone number of the contact person.

(G) The tax reporting periods involved.
“Petition” also includes an appeal by a jurisdiction from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that local taxes

previously allocated to it were misallocated and will be reallocated. Such a
jurisdiction may object to that notification by submitting a written petition to the



Allocation Group within 30 days of the date of mailing of the notification or within a
period of extension described below. The petition must include a copy of the
notification and specify the reason the jurisdiction disputes it. If a jurisdiction does
not submit such a petition within 30 days of the date of mailing of the notification, or
within a period of extension, the notification of the Local Revenue Allocation Unit is
final as to the jurisdiction so notified.

The jurisdiction may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such request
must provide a reasonable explanation for the requesting jurisdiction’s inability to
submit its objection within 30 days and must be received by the Local Revenue
Allocation Unit within 30 days of the date of mailing of its notification. Within five
days of receipt of the request. the Local Revenue Allocation Unit will mail

notification to the jurisdiction whether the request is granted or denied. If a timely
request for an extension is submitted, the time for the jurisdiction to file a written

objection is extended to 10 days after the mailing of the notice of whether the request
is granted or denied. If the request is granted, the time for the jurisdiction to submit a

written objection to the notification of the Local Revenue Allocation Unit is further

extended to the 60" day after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a jurisdiction that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge” is the date on which the Allocation Group receives a
valid petition. Where a misallocation that is reasonably covered by the petition is
confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected Jurisdiction. “Substantially affected jurisdiction™ is a
jurisdiction for which the decision on a petition would result in a decrease to its total
allocation of 5 percent or more of its average quarterly allocation (generally
determined with reference to the prior four calendar quarters) or of $50,000 or more,
and includes a jurisdiction whose allocation will be decreased solely as the result of a
reallocation from the statewide and applicable countywide pools.

(7) Notified Jurisdiction. “Notified jurisdiction” is a jurisdiction that has been notified
as a substantially affected jurisdiction.

(b) Review by __S:_gjg s and Use Tax DepartmentAdieeation-reup.

~ (1) The Allocation Group will promptly acknowledge a submission intended as a
petition. If the submission does not contain the elements identified in subdivision
(a)(3), the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the

[



Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)(3), then the date of receipt of the original submission will
be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The Aleestion-oreupSales and Use Tax Department will review the petition and
issue to the petitioner a written decision to grant or deny the petition, including the
basis for that decision. The written decision will also note the date of knowledge, and
if other than the date the petition was received, will include the basis for that date. A
reallocation will be made if the preponderance of evidence, whether provided by
petitioner or obtained by Board staff as part of its investigation of the petition, shows
that there was a misallocation. If the preponderance of evidence does not show that a
misallocation occurred, the petition will be denied.

(3) If the AleeationiroupSa artment does not issue a decision

within six months of the date 1t receives a vahd petition, the petitioner may request

that the Adleeatien-aroupSales and Use Tax Department issue its decision without

regard to the status of its investigation. Within 90 days of receiving such a request,

the Adleeation-GreupSales and Use Tax Department will issue its decision based on

the information in its possession.

(4) If the decision of the AHeeation-GreupSales and Use Tax Department is that the

asserted misallocation did not occur and that the petition should be denied, in whole
or in part, the petitioner may submit to the Allocation Group a written objection to the
decision under subdivision (b)(6).

(5) If the decision of the Adleestion-GrowpSales and Use Tax Department is that a

misallocation did occur, it will also mail a copy of its decision to any substantially
affected jurisdiction. Any such notified jurisdiction may submit to the Allocation
Group a written objection to the decision under subdivision (b)(6).

(6) The petitioner or any notified jurisdiction may appeal the decision of the
Adloestion-areupSales and Use Tax Department by submitting a written objection to
the Allocatlon Group within 30 days of the date of mailing of the Adleeation

Ta *s decision, or within a period of extension
authorized by subdivision (b)(910). If no such timely objection is submitted, the
decision of the Adteeation-GreupSales and Use Tax Department is final as to the

petitioner and all notified jurisdictions.

(7) If the petitioner or a notified jurisdiction submits a timely written objection to the

decision of the AHeeationcsoupSales and Use Tax Department, the Adoeation
GrewpSales and Use Tax Department wili consider the objection and issue a wrnitten

supplemental decision to grant or deny the objection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any
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notified jurisdiction, and to any other jurisdiction that is substantially affected by the
supplemental decision.

8) If the Adocstiontase ¢ ax Department does not issue a
supplemental decmon w1th1n three months of the date it receives a written timely
objection to the decision of the Adlees s .

petitioner or any notified 1unsdlct10n may rgguest that the “ . " and
Use Tax Department issue its supplemental decision without regard to the status of its
investigation. Within 60 days of receiving such a request, the Adleeation-GreupSales

Tax D will issue its supplemental decision based on the
information in its possession.

(89) The petitioner or any notlﬁcd ]urlSdlCthIl may appeal the supplemental decision
of the ArdleeationssoupSales : department by submitting a written
objection under subdivision (c){l) thhm 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision
(b)(910). If no such timely objection is submitted, the supplemental decision of the

Adleeatten-GroupSales and Use Tax Department is final as to the petitioner and all

notified jurisdictions.

(910) The petitioner or any notified jurisdiction may request a 30-day extension to
submit a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
jurisdiction’s inability to submit its objection within 30 days, must be copied to all
other jurisdictions to whom the AHeeatien-arenpSales and Use Tax Department
mailed a copy of its decision or supplemental decision (to the extent known by the
requesting jurisdiction), and must be received by the Allocation Group within 30 days

of the date of mailing of #sthe Sales and Use Tax Department’s decision or
supplemental decision. Within five days of receipt of the request, the Aeeation

GreupSales and Use Tax Department will mail notification to the petitioner and to all

notified jurisdictions whether the request is granted or denied. If a timely request for
an extension is submitted, the time for the petitioner and any notified jurisdiction to
file a written objection to the decision or supplemental decision of the Adleeation

GreupSales and Use Tax Department is extended to 10 days after the mailing of the

notice of whether the request is granted or denied. If the request is granted, the time
for the petitioner and all notified jurisdictions to submit a written objection to the

decision or supplemental decision of the AHeestionGreupSales and Use Tax
Department is further extended to the 60th day after the date of mailing of the

decision or supplemental decision.
(¢) Review by Appeals Division.

(1) The petitioner or any notified jurisdiction may appeal the supplemental decision

of the AHleeation-GreupSales and Use Tax Department by submitting a written
objection to the Allocation Group within 30 days of the date of mailing of the

Adleeation-roupeSales and Use Tax Department’s supplemental decision, or within



a period of extension authorized by subdivision (b)(910). Such an objection must
state the basis for the objecting jurisdiction's disagreement with the supplemental
decision and include all additional information in its possession that supportts its
position.

(2) If a timely objection to #sthe Sales and Use Tax Department’s supplemental
decision is submitted, the Allocation Group will, within 30 days of receipt of the

objection, prepare the file and forward it to the Appeals Division. The petitioner, all
notified jurisdictions, any other jurisdiction that would be substantially affected if the
petition were granted, and the Sales and Use Tax Department will thereafter be
mailed notice of the appeals conference, which will generally be sent at least 45 days
prior to the scheduled date of the conference.

(A) Petitioner or any notified jurisdiction may continue to discuss the dispute with
staff of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or otherwise, the Sales and
Use Tax Department decides the supplemental decision-eithe-Aritacation-Greup
was incorrect or that further investigation should be pursued, it shall so notify the
Appeals Division, the petitioner, and all notified jurisdictions.

(B) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with the subdivision (c)(2)(A) no later than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will suspend its
review and the dispute will be returned to the Sales and Use Tax Department. The
Sales and Use Tax Department will thereafter issue a second supplemental
decision, or will return the dispute to the Appeals Division along with a report of
its further investigation, if appropriate, for the review and decision of the Appeals
Division.

(C) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with subdivision (¢)(2)(A) less than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will decide whether
the dispute should be returned to the Sales and Use Tax Department or remain
with the Appeals Division, and notify the parties accordingly. If the dispute is
returned to the Sales and Use Tax Department, the Sales and Use Tax Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Sales and Use Tax Department issues a second supplemental
decision in accordance with subdivision (¢)(2)(B) or (c)(2)(C), it will send a copy
of the decision to the petitioner, any notified jurisdiction, and any other
jurisdiction that is substantially atfected by the second supplemental decision, any
of whom may appeal the second supplemental decision by submitting a written
objection under subdivision (c)(1) within 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision



(b)(910). If no such timely objection is submitted, the second supplemental
decision is final as to the petitioner and all notified jurisdictions.

(3) The appeals conference is not an adversanal proceeding, but rather is an informal
discussion where the petitioner, any notified jurisdictions who wish to participate, and
the Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant +530
days after the appeals conference;-or-30-days-with-suffieientjustifieation; to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed
4530 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (c)(3), the
Appeals Division will issue a written Decision and Recommendation (D&R) setting
forth the applicable facts and law and the conclusions of the Appeals Division. The

- Chief Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to
the petitioner, all notified jurisdictions, and the Sales and Use Tax Department. A
copy of the D&R will be mailed to the petitioner, to all notified jurisdictions, to any
other jurisdiction that will be substantially affected by the D&R, and to the Sales and
Use Tax Department.

(5) The petitioner or any notified jurisdiction may appeal the D&R by submitting a
written request for Board hearing under subdivision (d)(1) within 60 days of the date
of mailing of the D&R.

(6) The petitioner, any notitied jurisdiction, or the Sales and Use Tax Department
may also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a
written request for reconsideration (RFR) to the Appeals Division before expiration
of the time during which a timely request for Board hearing may be submitted, or if a
Board hearing has been requested, prior to that hearing. If a jurisdiction or the Sales
and Use Tax Department submits an RFR before the time for requesting a Board



hearing has expired, the Appeals Division will issue an SD&R to consider the
request, after obtaining whatever additional information or arguments from the parties
that it deems appropriate. If an RFR is submitted after a jurisdiction has requested a
Board hearing, the Appeals Division will determine whether it should issue an SD&R
in response. A copy of the SD&R issued under this subdivision or under subdivision
(c)(7) will be mailed to the petitioner, to all notified jurisdictions, to any other
junisdiction that will be substantially affected by the SD&R, and to the Sales and Use
Tax Department. The petitioner or any notified jurisdiction may appeal the SD&R by
submitting a written request for Board hearing under subdivision (d)(1) within 60
days of the date of mailing of the SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the
recommendation in the D&R or prior SD&R is acted on by the Sales and Use Tax
Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or
correct the information, analysis, or conclusions contained in the D&R or any prior
SD&R.

(8) If no RFR is submitted under subdivision (¢)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
jurisdictions unless the Appeals Division issues an SD&R under subdivision (c)(7).

(d) Review by Board.

(1) The petitioner or any notified jurisdiction may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
jurisdiction's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified jurisdiction, any other jurisdiction that would be substantially affected if
the petition were granted, and the taxpayer(s) whose allocations are the subject of the
petition, that the petition for reallocation of local tax is being scheduled for a Board
hearing to determine the proper allocation.

(3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of
the Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 3270 and 5271.



(5) To the extent not inconsistent with this regulation, the hearing will be conducted .
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the
burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for reallocation exhausts all
administrative remedies on the matter for all jurisdictions.

(e) Limitation Period for Redistributions. Redistributions shall not include amounts
originally distributed earlier than two quarterly periods prior to the quarter of the date of
knowledge.

(f) Application to Section 6066.3 Inquiries.

The procedures set forth herein for submitting a petition for reallocation of local tax are
separate from those applicable to a submission under Revenue and Taxation Code section
6066.3. If a petition under the procedures set forth herein and a submission under section
60066.3 are both filed for the same alleged improper distribution, only the earliest
submission will be processed, with the date of knowledge established under the
procedures applicable to that earliest submission. However, the procedures set forth in
subdivisions (b), (c), and (d) also apply to appeals from reallocation determinations made
under section 6066.3.

(g) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of
reallocation petitions and otherwise improve the process for doing so. Regulation 1807
was repealed and readopted in 2008. ¥The readopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1807 (effective February 22, 2003).

(1) The operative date of this regulation as readopted in 2008 and any amendments
thereto is the effective date-itbesomes-effeetive under Section 11343.4 of the

Government Code (thirty days after it-has-been-approvedapproval by the Office of
Administrative Law and forwardedforwarding to the Secretary of State) and itthere

shall havebe no retroactive effect.

(2) Petitions-filed-priorto-the operative-date-of thisregulatien; Notwithstanding

subdivision (g)(3), petitions shall be reviewed, appealed and decided in accordance
with this regulation as to procedures occurring after thatits operative date or that of

any amendments thereto.

(3) All sueh-petitions filed prior to January 1, 2003 and denied by Board Management
must have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.




Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections
7209 and 7223, Revenue and Taxation Code.



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1828,
Petitions for Distribution or Redistribution of Transactions and Use Tax

Regulation 1828. Petitions for Distribution or Redistribution of Transactions and
Use Tax.

(a) Definitions.

(1) District Tax. “District tax” means a transaction and use tax adopted pursuant to
Revenue and Taxation Code section 7251, et seq., or pursuant to Revenue and
Taxation Code section 7285, et seq., and administered by the Board.

(2) District. “District” means any entity, including a city, county, city and county, or
special taxing jurisdiction, which has adopted a district tax.

(3) Petition. “Petition” means a request or inquiry from a district for investigation of
suspected improper distribution or nondistribution of district tax submitted in writing
to the Allocation Group of the Sales and Use Tax Department. The petition must
contain sufficient factual data to support the probability that district tax has not been
distributed or has been erroneously distributed. Sufficient factual data should include,
for each business location being questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating ‘“No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the distribution or nondistribution is
questioned, identifying the delivery location or locations of the property the sales
of which are at issue. If the petition alleges that the subject transactions are
subject to the district's use tax, evidence that the retailer is engaged in business in
the district as provided in California Code of Regulations, title 18, section 1827,
subdivision (c).

(F) Name, title, and telephone number of the contact person.
(G) The tax reporting periods involved.

“Petition” also includes an appeal by a district from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that district taxes
previously allocated to it were misallocated and will be reallocated. Such a district
may object to that notification by submitting a written petition to the Allocation
Group within 30 days of the date of mailing of the notification_or within a period of




extension described below. The petition must include a copy of the notification and
specify the reason the district disputes it. If a district does not submit such a petition
within 30 days of the date of mailing of the notification, or within a period of
extension, the notification of the Local Revenue Allocation Unit is final as to the
district so notified.

The district may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such a request
must provide a reasonable explanation for the requesting district’s inability to submit
its objection within 30 days and must be received by the Local Revenue Allocation
Unit within 30 days of the date of mailing of its notification. Within five days of
receipt of the request, the Local Revenue Allocation Unit will mail notification to the
district whether the request is granted or denied. If a timely request for extension is
submitted, the time for the district to file a written objection is extended to 10 days
after the mailing of the notice of whether the request is granted or denied. If the
request is granted, the time for the district to submit a written objection to the
notification of the Local Revenue Allocation Unit is further extended to the 60th day
after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a district that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge” is the date on which the Allocation Group receives a
valid petition. Where an error in distribution that is reasonably covered by the petition
is confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected District. “Substantially affected district” is a district for
which the decision on a petition would result in a decrease to its total distribution of 5
percent or more of its average quarterly distribution (generally determined with
reference to the prior four calendar quarters) or of $50,000 or more.

(7) Notified District. “Notified district” is a district that has been notified as a
substantially affected district. :

(b) Review by Sales and Use Tax DepartmentAdleeatien-sroup.

(1) The Allocation Group will promptly acknowledge a submission intended as a
petition. If the submission does not contain the elements identified in subdivision
(a)(3), the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the
Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)(3). then the date of receipt of the original submission will




be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The AHeeation-oreunSales and Use Tax Department will review the petition and

issue to the petitioner a written decision to grant or deny the petition, including the
basis for that decision. The written decision will also note the date of knowledge, and
if other than the date the petition was received, will include the basis for that date. A
redistribution will be made if the preponderance of evidence, whether provided by
petitioner or obtained by Board staff as part of its investigation of the petition, shows
that there was an error in distribution. If the preponderance of evidence does not show
that an error in distribution occurred, the petition will be denied.

(3) If the AlleeationcroupSalc epartment does not issue a decision

within six months of the date it 1 receives a vahd petition, the petitioner may request
that the Adiees pSale e Tax Department issue its decision without
regard to the status of 1ts mvestlgatlon Wlthm 90 days of receiving such a request,
the Adloes ales and Use Ta artment will issue its decision based on
the 1nformat10n in its possessmn

(4) If the decision of the Ateestion-aroupSales and Use Tax Department is that the
asserted error in distribution did not occur and that the petition should be denied, in
whole or in part, the petitioner may submit to the Allocation Group a written
objection to the decision under subdivision (b)(6).

(5) If the decision of the Arleeation-ateupSales and Use Tax Department is that an

error in distribution did occur, it will also mail a copy of its decision to any
substantially affected district. Any such notified district may submit to the Allocation
Group a written objection to the decision under subdivision (b)(6).

(6) The petltloner or any notlﬁed district may appeal the decision of the Aldeeatien
A epartment by submitting a written objection to the
Allocanon Group wnhm 30 days of the date of mailing of the Adleeation
¥ X artment’s decision, or within a period of extension
authonzed by subdmswn (b)(9__) If no such timely objection is submitted, the
decision of the AdleestienreupSales and Use Tax Department is final as to the

petitioner and all notified districts.

(7) If the petitioner or a notified district submits a timely written objection to the

decision of the AHeeetien-GreupSales and Use Tax Department, the Adeeation
GreupSales and Use Tax Department wili consider the objection and issue a written

supplemental decision to grant or deny the objection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any
notified district, and to any other district that is substantially affected by the
supplemental decision.
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gglemental dec1510n w1th1n three months of the date it receives a written tlmely
0b1ectxon to the decision of the Adleeatien-avrenpSales and Use Tax Department
petitioner or any notified district may request that the W' Sales and Use

Tax Department issue its supplemental decision without regard to the status of its
investigation. Within 60 days of receiving such a request, the Adeestion-GreupSales
and Use Tax Department will issue its supplemental decision based on the

information in its possession.

(89) The petitioner or any notified district may appeal the supplemental decision of
the Adlosatien-GroupS Sales and Use Tax Department by submitting a written objection
under subdivision (c)(1) within 30 days of the date of mailing of that supplemental
decision, or within a period of extension authorized by subdivision (b)(210). If no
such timely objection is submitted, the supplemental decision of the Adieeation
GreupSales and Use Tax Department is final as to the petitioner and all notified

districts.

(810) The petitioner or any notified district may request a 30-day extension to submit
a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
district's inability to submit its objection within 30 days, must be copied to all other
districts to whom the Adleestien-roupSales and Use Tax Department mailed a copy
of its decision or supplemental decision (to the extent known by the requesting
district), and must be received by the Allocation Group within 30 days of the date of
mailing of #sthe Sales and Use Tax Department’s decision or supplementa] decision.
Within five days of receipt of the request, the Adloeation-Group

Department will mail notification to the petitioner and to all notified districts whether
the request is granted or denied. If a timely request for an extension is submitted, the
time for the petitioner and any notified district to file a written objection to the
decision or supplemental decision of the AdeeationareupSales and Use Tax
Department is extended to 10 days after the mailing of the notice of whether the
request is granted or denied. If the request is granted, the time for the petitioner and
all notified districts to submit a written objection to the decision or supplemental

decision of the AHeeatien-GreupSales and Use Tax Department is further extended to

the 60th day afier the date of mailing of the decision or supplemental decision.

{c) Review by Appeals Division.

(1) The petitioner or any notified district may appeal the supplemental decision of the

Aloeation-GroupSales and Use Tax Department by submitting a written objection to
the Allocation Group within 30 days of the date of mailing of the AdHoeation

GroupeSales and Use Tax Department’s supplemental decision, or within a period of
extension authorized by subdivision (b)(%10). Such an objection must state the basis
for the objecting district's disagreement with the supplemental decision and include
all additional information in its possession that supports its position.



(2) If a timely objection to #sthe Sales and Use Tax Department’s supplemental
decision is submitted, the Allocation Group will, within 30 days of receipt of the
objection, prepare the file and forward it to the Appeals Division. The petitioner, all
notified districts, any other district that would be substantially affected if the petition
were granted, and the Sales and Use Tax Department will thereafter be mailed notice
of the appeals conterence, which will generally be sent at least 45 days prior to the
scheduled date of the conference.

(A) Petitioner or any notified district may continue to discuss the dispute with
staff of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or otherwise, the Sales and
Use Tax Department decides the supplemental decision-efthe-Adlocationcroup
was incorrect or that further investigation should be pursued, it shall so notify the
Appeals Division, the petitioner, and all notified districts.

(B) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with the subdivision (¢)(2)(A) no later than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will suspend its
review and the dispute will be returned to the Sales and Use Tax Department. The
Sales and Use Tax Department will thereafter issue a second supplemental
decision, or will return the dispute to the Appeals Division along with a report of
its further investigation, if appropriate, for the review and decision of the Appeals
Division.

(C) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with subdivision (c)(2)(A) less than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will decide whether
the dispute should be returned to the Sales and Use Tax Department or remain
with the Appeals Division, and notify the parties accordingly. If the dispute is
returned to the Sales and Use Tax Department, the Sales and Use Tax Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Sales and Use Tax Department issues a second supplemental
decision in accordance with subdivision (c)(2)(B) or (¢)(2)(C), it will send a copy
of the decision to the petitioner, any notified district, and any other district that is
substantially affected by the second supplemental decision, any of whom may
appeal the second supplemental decision by submitting a written objection under
subdivision (c)(1) within 30 days of the date of mailing of that supplemental
decision, or within a period of extension authorized by subdivision (b)(910). If no
such timely objection is submitted, the second supplemental decision is final as to
the petitioner and all notified districts.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notitied districts who wish to participate, and the

Lt



Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant 4530
days after the appeals conferencr:mlﬁuﬁﬁemjus&ﬁea&e& to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed
4530 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days atter the final submission authorized by subdivision (c)(3), the
Appeals Division will issue a written Decision and Recommendation (D&R) setting
forth the applicable facts and law and the conclusions of the Appeals Division. The
Chief Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to
the petitioner, all notified districts, and the Sales and Use Tax Department. A copy of
the D&R will be mailed to the petitioner, to all notified districts, to any other district
that will be substantially affected by the D&R, and to the Sales and Use Tax
Department.

(5) The petitioner or any notified district may appeal the D&R by submitting a written
request for Board hearing under subdivision (d)(1) within 60 days of the date of
mailing of the D&R.

(6) The petitioner, any notified district, or the Sales and Use Tax Department may
also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a written
request for reconsideration (RFR) to the Appeals Division before expiration of the
time during which a timely request for Board hearing may be submitted, or if a Board
hearing has been requested, prior to that hearing. If a district or the Sales and Use Tax
Department submits an RFR before the time for requesting a Board hearing has
expired, the Appeals Division will issue an SD&R to consider the request, after
obtaining whatever additional information or arguments from the parties that it deems
appropriate. if an RFR is submitted after a district has requested a Board hearing, the
Appeals Division will determine whether it should issue an SD&R in response. A
copy of the SD&R issued under this subdivision or under subdivision (¢)(7) will be



mailed to the petitioner, to all notified districts, to any other district that will be
substantially affected by the SD&R, and to the Sales and Use Tax Department. The
petitioner or any notified district may appeal the SD&R by submitting a written
request for Board hearing under subdivision (d)(1) within 60 days of the date of
mailing of the SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the
recommendation in the D&R or prior SD&R is acted on by the Sales and Use Tax
Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or
correct the information, analysis, or conclusions contained in the D&R or any prior
SD&R. ‘

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
districts unless the Appeals Division issues an SD&R under subdivision (¢)(7).

(d) Review by Board.

(1) The petitioner or any notified district may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
district's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified district, any other district that would be substantially affected if the
petition were granted, and the taxpayer(s) whose distribution (or nondistribution) are
the subject of the petition, that the petition for redistribution of district tax is being
scheduled for a Board hearing to determine the proper distribution.

(3) The Sales and Use Tax Department, the petitioner, and all districts notified of the
Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the



burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for redistribution exhausts all
administrative remedies on the matter for all districts.

(e) Limitation Period for Redistributions.

For redistributions where the date of knowledge is prior to January 1, 2008, the standard
three-year statute of limitations is applicable, based on the date of knowledge. For
redistributions where the date of knowledge is on or after January 1, 2008, redistributions
shall not include amounts originally distributed earlier than two quarterly periods prior to
the quarter of the date of knowledge.

(f) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of
redistribution petitions and otherwise improve the process for doing so. Regulation 1828
was repealed and readopted in 2008. ¥#The readopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1828 (effective June 17, 2004).

(1) The operative date of this regulation as readopted in 2008 and any amendments
thereto is the effective date--becomes-effective under Section 11343 .4 of the
Government Code (thirty days after it-has-been-approvedapproval by the Office of
Administrative Law and forwardedforwarding to the Secretary of State) and itthere
shall havebe no retroactive effect.

(2) Petition i ; i is-regulation;Notwithstanding

ubd1v1s1on (fz( }, petltlon shall be rev1ewed appealed and decided in accordance
with this regulation as to procedures occurring after thatits operative date or that of
any amendments thereto.

(3) All sueh-petitions filed prior to July 1, 2004 and denied by Board Management
must have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.

Note: Authority cited: Section 7051, Revenue and Taxatlon Code. Reference: Section
7270, Revenue and Taxation Code.
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CHIEF COUNSEL MATTERS
[J] RULEMAKING

J1 Proposed Adoption of Amendments to Regulation 1807, Petitions for
Reallocation of Local Tax, and, Regulation 1828, Petitions for Distribution or
Redistribution of Transactions and Use Tax

Bradley Heller, Tax Counsel, Legal Department, made introductory remarks
requesting the adoption of proposed amendments to Regulation 1807, Petitions for Reallocation
of Local Tax, and, Regulation 1828, Petitions for Distribution or Redistribution of Transactions
and Use Tax, with the changes authorized by the Board on November 15, 2011 (Exhibit 12.6).

Action: Upon motion of Ms. Yee, seconded by Ms. Steel and unanimously carried,
Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board adopted the
changed version of the amendments to Regulations 1807 and 1828 as published in the 15-day file.

Note: These minutes are not final until Board approved.
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California Code of Regulations, Title 18,
Section 1807, Petitions for Reallocation of Local Tax, and Section 1828,

Petitions for Distribution or Redistribution of Transactions and Use Tax

On November 15, 2011, the State Board of Equalization (Board) held a public hearing regarding
the adoption of proposed amendments to California Code of Regulations, title 18, sections
(Regulations) 1807, Petitions for Reallocation of Local Tax, and 1828, Petitions for Distribution
or Redistribution of Transactions and Use Tax. In response to a public comment, the Board
directed staff to make the grammatical and sufficiently related changes to the original text of the
proposed amendments to Regulations 1807 and 1828 described below and referred the proposed

amendments to Regulations 1807 and 1828 to the fifteen-day file.

The Informative Digest/Policy Statement included in the Notice of Proposed Regulatory Action
for the proposed amendments to Regulations 1807 and 1828 published in the California Notice
Register on September 23, 2011 (Cal. Reg. Notice Register 2011, No. 38-Z), explained that:

Current Law

Counties are authorized to adopt local sales and use tax ordinances in accordance
with the provisions of the Bradley-Burns Uniform Local Sales and Use Tax Law
(RTC § 7201), and all of California’s counties have adopted ordinances under the
terms of this law. Cities are authorized to adopt local sales and use tax
ordinances in accordance with the Bradley-Burns Uniform Local Sales and Use
Tax Law, and when a city adopts such an ordinance the city’s tax is credited
against its county’s local sales and use tax. (RTC § 7202, subd. (h)). Also,
redevelopment agencies were authorized to adopt sales and use tax ordinances in
accordance with the provisions of the Bradley-Burns Uniform Local Sales and
Use Tax Law, prior to January 1, 1994, and there are still some redevelopment
agencies’ local sales and use taxes in effect. (RTC §§ 7202.6 and 7202.8.) A
county’s local sales and use tax ordinance may provide a credit for a
redevelopment agency’s local sales and use tax. (RTC § 7202.5.)

The ordinance imposing a county’s or city’s local sales and use tax must include
provisions identical to those of the Sales and Use Tax Law (RTC § 6001 et seq.)

ltem J1
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with certain exceptions, which include the rate of tax and the substitution of the
name of the county or city as the taxing agency in place of the state. (RTC §§
7202 and 7203.) Also, each county, city, and redevelopment agency is required to
contract with the Board to have the Board perform all the functions related to the
administration and operation of its local sales and use tax ordinance in
conjunction with the Board’s administration of the Sales and Use Tax Law. (RTC
§§ 7202, subds. (d) and (h)(4), and 7204.3.)

The Board is required to periodically transmit local sales and use taxes to the
cities, counties, cities and counties, and redevelopment agencies (jurisdictions) for
which they were collected. (RTC § 7204.) The Board may redistribute local
taxes when there is an error (RTC §7209) and Regulation 1807 prescribes the
procedures that apply when a jurisdiction files a petition requesting that the Board
investigate a suspected misallocation of local sales and use tax.

In addition, districts (cities, counties, cities and counties, and other governmental
entities) are authorized to adopt district transactions (sales) and use tax ordinances
in accordance with the Transactions and Use Tax Law. The ordinance imposing
a district transactions and use tax must include provisions identical to those of the
Sales and Use Tax Law with certain exceptions, which include the rate of tax and
the substitution of the name of the district as the taxing agency in place of the
state. (RTC §§ 7261 and 7262.) Also, each district is required to contract with
the Board to have the Board perform all the functions related to the administration
and operation of its district transactions and use tax ordinance in conjunction with
the Board’s administration of the Sales and Use Tax Law. (RTC § 7270.)

The Board is required to periodically transmit transactions and use taxes to the
districts for which they were collected. (RTC § 7271.) The Board may
redistribute local taxes when there is an error (RTC § 7269) and Regulation 1828
prescribes the procedures that apply when a district files a petition requesting that
the Board investigate a suspected improper distribution or nondistribution of
district transactions and use tax.

Proposed Amendments to Regulations 1807 and 1828

Regulations 1807 and 1828 were originally adopted in 2002. The original 2002
versions of Regulations 1807 and 1828 were repealed and new versions of
Regulations 1807 and 1828 were adopted in 2008 in order to streamline the
Board’s review of jurisdictions’ petitions requesting that the Board investigate
suspected misallocations of local sales and use tax and districts’ petitions
requesting that the Board investigate suspected improper distributions or
nondistributions of district transactions and use tax. During the Board’s
September 15, 2010, Business Taxes Committee meeting, Mr. Johan Klehs
presented his suggestions to further improve the review processes prescribed by
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opposing jurisdictions or districts 30 days, instead of 15 days, to file responses to
post-conference submissions. Board staff’s revised recommendation also
recommended that both regulations be amended to clarify that the Board repealed
the 2002 versions of the regulations and adopted new versions of the regulations
in 2008, clarify the effect of the adoption of the 2008 regulations on petitions filed
prior to January 1, 2003, and clarify that the 2008 regulations and the proposed
2011 amendments to the 2008 regulations apply to procedures occurring after
their effective dates and are not retroactive.

Mr. Kelhs and the HAL Companies indicated that they agreed with Board staff’s
revised recommendation; however, MuniServices, LLC, requested two changes to
staff’s revised recommendation. First, MuniServices, LLC, suggested that the
amendments to Regulations 1807 and 1828 allow a jurisdiction or district to
request that the Board’s Allocation Group issue its supplemental decision within
30 days, instead of 60 days, after receiving such request. Second, MuniServices,
LLC, suggested that the transition rules in Regulation 1807, subdivision (g), and
Regulation 1828, subdivision (f), be revised to indicate that Regulations 1807 and
1828 were amended, rather than repealed and readopted, in 2008. However,
Board staff did not agree with MuniServices, LLC’s suggested changes.
Therefore, Board staff prepared an Informal Issue Paper dated August 10, 2011,
containing Board staff’s revised recommendation for how to best amend
Regulations 1807 and 1828 and MuniServices, LLC’s alternative to staff’s revised
recommendation, and submitted it to the Board for consideration during its
August 23, 2011, Business Taxes Committee meeting.

During the August 23, 2011, Business Taxes Committee Meeting, Mr. Klehs
expressed his support for Board staff’s revised recommendation, Ms. Robin
Sturdivant expressed the HdL. Companies’ support for staff’s revised
recommendation, and Ms. Christy Bouma expressed MuniServices, LLC’s
opinion that the amendments contained in staff’s revised recommendation will
improve Regulation 1807’s and Regulation 1828’s review processes. In addition,
the Board agreed with Board staff’s revised recommendation to amend Regulation
1807, subdivision (g), and Regulation 1828, subdivision (f), to indicate that the
regulations were repealed and readopted in 2008 because the amendments are
consistent with the actual 2008 events and the regulations’ history notes in the
California Code of Regulations. However, the Board noted that the Board’s
website incorrectly indicated that both regulations were substantially “amended”
in 2008, not repealed and readopted, and that the language on the Board’s website
likely led to MuniServices, LLC’s concerns about Board’s staff’s recommended
amendments to Regulation 1807, subdivision (g), and Regulation 1828,
subdivision (f), and the Board directed staff to correct the Board’s website.
Therefore, at the conclusion of the August 23, 2011, Business Taxes Committee
meeting, the Board unanimously voted to authorize staff to begin the formal
rulemaking process to adopt the amendments to Regulations 1807 and 1828
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contained in staff’s revised recommendation, as set forth in the Informal Issue
Paper dated August 10, 2011. The objective of the proposed amendments is to
improve Regulation 1807’s and Regulation 1828’s processes for reviewing
Jjurisdictions’ petitions requesting that the Board investigate suspected
misallocations of local tax and districts’ petitions requesting that the Board
investigate suspected improper distributions or nondistributions of district tax.

There are no comparable federal regulations or statutes to Regulations 1807 and
1828.

November 4, 2012, Public Comment

On November 4, 2012, Ms. Robin Sturdivant submitted written comments on behalf of the HdL
Companies, which recommended that the Board revise the proposed amendments to Regulations
1807 and 1828 to clarify that that Board’s Sales and Use Tax Department, as a whole, rather than
the Sales and Use Tax Department’s Allocation Group, is responsible for:

Reviewing petitions filed pursuant to both regulations;

Issuing decisions to grant or deny petitions under subdivision (b)(2) of both regulations;
Reviewing objections to its decisions issued under subdivision (b)(2) of both regulations;
Issuing supplemental decisions in response to such objections under subdivision (b)(7) of
both regulations; and

e Deciding whether to grant or deny requests for extensions under subdivision (b)(10) (as
proposed to be renumbered) of both regulations.

November 15, 2011, Public Hearing

During the public hearing on November 15, 2011, the Board Members unanimously voted to
authorize staff to make the changes to the original text of the proposed amendments to
Regulations 1807 and 1828 that are necessary to clarify the regulations in the manner
recommended by Ms. Sturdivant and directed staff to make the changes available to the public
for an additional 15-day comment period as provided in Government Code section 11346.8,
subdivision (¢). The objective of the proposed amendments to Regulations 1807 and 1828 is still
to improve Regulation 1807’s and Regulation 1828’s processes for reviewing jurisdictions’
petitions requesting that the Board investigate suspected misallocations of local tax and districts’
petitions requesting that the Board investigate suspected improper distributions or
nondistributions of district tax.

Changes to the Original Text
In order to clarify the regulations in the manner recommended by Ms. Sturdivant, the Board has

made the following changes to the original text of the proposed amendments to Regulations 1807
and 1828:
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e Replaced the reference to the “Allocation Group” in the title to subdivision (b) of both
regulations with a reference to the “Sales and Use Tax Department”;

e Replaced all of the references to the “Allocation Group” with references to the “Sales and
Use Tax Department” in subdivision (b)(2), (3), (7), (8) (as proposed to be added), and
(9) (as proposed to be renumbered) of both regulations;

e Replaced the first reference to the “Allocation Group” in subdivision (b)(4) and (5) of
both regulations with a reference to the “Sales and Use Tax Department”;

e Replaced the first and third references to the “Allocation Group” with references to the
“Sales and Use Tax Department” and replaced the reference to the “Allocation Group’s”
decision with a reference to the “Sales and Use Tax Department’s” decision in
subdivision (b)(6) of both regulations;

e Replaced the first, third, fourth, and fifth references to the “Allocation Group” in
subdivision (b)(10) (as proposed to be renumbered) of both regulations with references
to the “Sales and Use Tax Department” and replaced the word “its” with “the Sales and
Use Tax Department’s” in the second sentence in subdivision (b)(10) (as proposed to be
renumbered) of both regulations;

e Replaced the references to the “Allocation Group” and the “Allocation Group’s” with
references to the “Sales and Use Tax Department” and “Sales and Use Tax
Department’s,” respectively, in subdivision (c)(1) of both regulations;

e Replaced the word “its” with “the Sales and Use Tax Department’s” in the first sentence
of subdivision (c)(2) of both regulations; and

o Deleted “of the Allocation Group” from subdivision (c)(2)(A) of both regulations.

In addition, the Board also changed the original text of the proposed amendments to Regulations
1807 and 1828 by adding “Sales and Use Tax” before the word “Department” throughout
subdivision (c)(2)(B)-(D) and (7) of both regulations to ensure that both of the regulations
consistently refer to the Board’s Sales and Use Tax Department by its full name.

Additional Comments Regarding Changes

Enclosed are revised underscore and strikeout versions of the text of the proposed amendments
to Regulations 1807 and 1828 with the additional changes authorized on November 15, 2011,
clearly indicated. The text proposed to be deleted from and added to the proposed amendments
to Regulations 1807 and 1828 is shown in double strikeout and double underline, respectively.

In accordance with Government Code section 11346.8, subdivision (c), the revised versions of
the proposed amendments are being placed in the rulemaking file and mailed to interested parties
who commented orally or in writing, or who asked to be informed of such revisions. If you wish
to review the rulemaking file, it is available for your inspection at the State Board of
Equalization, 450 N Street, Sacramento, CA 95814.

The Board will discuss and may potentially adopt the revised versions of the proposed
amendments to Regulations 1807 and 1828 during its December 14-15, 2011, Board meeting in
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Sacramento, California. The specific agenda for the December 14-15, 2011, Board meeting will
be available on the Board’s Website at www.boe.ca.gov at 5:00 p.m. on December 2, 2011.

Any interested person may appear during the Board’s discussion of the revised versions of the
proposed amendments to Regulations 1807 and 1828 during the December 14-15, 2011, Board
meeting and present or submit oral or written statements, arguments, or contentions regarding the
adoption of the proposed amendments for the Board’s consideration. In addition, any interested
person may also submit written comments regarding the Board’s proposed adoption of the
revised versions of the proposed amendments to Regulations 1807 and 1828. The written
comment period closes at 9:30 a.m. on December 14, 2011, or as soon thereafter as the Board
commences its discussion of the revised versions of the proposed amendments to Regulations
1807 and 1828 during the December 14-15, 2011, Board meeting.

Written comments received by Mr. Rick Bennion, at the postal address, email address, or fax
number provided below, prior to the close of the written comment period will be submitted to
and considered by the Board before the Board decides whether to adopt the revised versions of
the proposed amendments to Regulations 1807 and 1828. Furthermore, any written comments
received prior to the end of the written comment period must be responded to in the final
statement of reasons required by Government Code section 11346.9.

Questions regarding the substance of the revised versions of the proposed amendments should be
directed to Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e-mail at
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller,
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082.

Written comments for the Board's consideration, notice of intent to present testimony or
witnesses at the December 14-15, 2011, Board meeting, inquiries concerning the proposed
administrative action, and requests for notice of the December 14-15, 2011, Board meeting
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-
2130, by fax at (91 6) 324-3984 , by e-mail at Richard. Bennion@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80 I 450 N Street, P.O. Box 942879,
Sacramento, CA 94279-0080.

Interested persons may also subscribe to receive notice of all the Board’s meetings via email or
the United States Postal Service on the Board’s website at www.boe.ca.gov/agenda/

Sincerely,

ﬂa% WA,

Diane G. Olon, Chief
Board Proceedings Division

DGO:bmh:reb STATE BOARD OF EQUALIZATION

BOARD APPROVED

At the Mff?ﬁé /g/)é) 7 / Board Meeting

Diane G. Olson, Chief ’«/
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1807,

Petitions for Reallocation of Local Tax

Regulation 1807. Petitions for Reallocation of Local Tax.
(a) Definitions.

(1) Local Tax. “Local tax” means a local sales and use tax adopted pursuant to
Revenue and Taxation Code section 7200, et seq., and administered by the Board.

(2) Jurisdiction. “Jurisdiction” means any city, county, city and county, or
redevelopment agency which has adopted a local tax.

(3) Petition. “Petition” means a request or inquiry from a jurisdiction, other than a
submission under Revenue and Taxation Code section 6066.3, for investigation of
suspected misallocation of local tax submitted in writing to the Allocation Group of
the Sales and Use Tax Department. The petition must contain sufficient factual data
to support the probability that local tax has been erroneously allocated and
distributed. Sufficient factual data should include, for each business location being
questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the taxpayer's allocation is questioned. If
the petition alleges that a misallocation occurred because a sale location is
unregistered, evidence that the questioned location is a selling location or that it is
a place of business as defined by California Code of Regulations, title 18, section
1802. If the petition alleges that a misallocation occurred because the tax for a
sale shipped from an out-of-state location was actually sales tax and not use tax,
evidence that there was participation in the sale by an in-state office of the retailer
and that title to the goods passed to the purchaser inside California.

(F) Name, title, and telephone number of the contact person.

(G) The tax reporting periods involved.
“Petition” also includes an appeal by a jurisdiction from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that local taxes

previously allocated to it were misallocated and will be reallocated. Such a
jurisdiction may object to that notification by submitting a written petition to the



Allocation Group within 30 days of the date of mailing of the notification_or within a
period of extension described below. The petition must include a copy of the
notification and specify the reason the jurisdiction disputes it. If a jurisdiction does
not submit such a petition within 30 days of the date of mailing of the notification, or
within a period of extension, the notification of the Local Revenue Allocation Unit is
final as to the jurisdiction so notified.

The jurisdiction may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such request
must provide a reasonable explanation for the requesting jurisdiction’s inability to
submit its objection within 30 days and must be received by the Local Revenue
Allocation Unit within 30 days of the date of mailing of its notification. Within five
days of receipt of the request, the Local Revenue Allocation Unit will mail
notification to the jurisdiction whether the request is granted or denied. If a timely
request for an extension is submitted, the time for the jurisdiction to file a written
objection is extended to 10 days after the mailing of'the notice of whether the request
is granted or denied. If the request is granted, the time for the jurisdiction to submit a
written objection to the notification of the Local Revenue Allocation Unit is further
extended to the 60™ day after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a jurisdiction that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge” is the date on which the Allocation Group receives a
valid petition. Where a misallocation that is reasonably covered by the petition is
confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected Jurisdiction. “Substantially affected jurisdiction” is a
jurisdiction for which the decision on a petition would result in a decrease to its total
allocation of 5 percent or more of its average quarterly allocation (generally
determined with reference to the prior four calendar quarters) or of $50,000 or more,
and includes a jurisdiction whose allocation will be decreased solely as the result of a
reallocation from the statewide and applicable countywide pools.

(7) Notified Jurisdiction. “Notified jurisdiction” is a jurisdiction that has been notified
as a substantially affected jurisdiction.

(b) Review by Sales and Use Tax DepartmentAHeeation-Group.

(1) The Allocation Group will promptly acknowledge a submission intended as a
petition. If the submission does not contain the elements identified in subdivision
(a)(3), the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the




Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)(3), then the date of receipt of the original submission will
be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The AHeeatien-GreupSales and Use Tax Department will review the petition and
issue to the petitioner a written decision to grant or deny the petition, including the

basis for that decision. The written decision will also note the date of knowledge, and
if other than the date the petition was received, will include the basis for that date. A
reallocation will be made if the preponderance of evidence, whether provided by
petitioner or obtained by Board staff as part of its investigation of the petition, shows
that there was a misallocation. If the preponderance of evidence does not show that a
misallocation occurred, the petition will be denied.

(3) If the AHeeatien-GreupSales and Use Tax Department does not issue a decision

within six months of the date it receives a valid petition, the petitioner may request

that the AHeeation-GroupSales and Use Tax Department issue its decision without
regard to the status of its investigation. Within 90 days of receiving such a request,

the Alleeation-GrenpSales and Use Tax Department will issue its decision based on

the information in its possession.

(4) If the decision of the AHeeatten-GreupSales and Use Tax Department is that the
asserted misallocation did not occur and that the petition should be denied, in whole
or in part, the petitioner may submit to the Allocation Group a written objection to the

decision under subdivision (b)(6).

(5) If the decision of the AHeeatien-GreupSales and Use Tax Department is that a
misallocation did occur, it will also mail a copy of its decision to any substantially

affected jurisdiction. Any such notified jurisdiction may submit to the Allocation
Group a written objection to the decision under subdivision (b)(6).

(6) The petitioner or any notified jurisdiction may appeal the decision of the

AHeeation-GreupSales and Use Tax Department by submitting a written objection to
the Allocation Group within 30 days of the date of mailing of the AHeeation

Greup2sSales and Use Tax Department’s decision, or within a period of extension
authorized by subdivision (b)(910). If no such timely objection is submitted, the

decision of the AHeeation-GroupSales and Use Tax Department is final as to the
petitioner and all notified jurisdictions.

(7) If the petitioner or a notified jurisdiction submits a timely written objection to the
decision of the AHeeatien-GreupSales and Use Tax Department, the Adecation
GreupSales and Use Tax Department will consider the objection and issue a written
supplemental decision to grant or deny the objection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any




notified jurisdiction, and to any other jurisdiction that is substantially affected by the
supplemental decision.

(8) If the Aleecation-GrounSales and Use Tax Department does not issue a
supplemental decision within three months of the date it receives a written timely

objection to the decision of the AHeeation-GroupSales and Use Tax Department, the
petitioner or any notified jurisdiction may request that the Allseation-GreupSales and
Use Tax Department issue its supplemental decision without regard to the status of its
investigation. Within 60 days of receiving such a request, the AHeeatien-GroupSales
and Use Tax Department will issue its supplemental decision based on the
information in its possession.

(89) The petitioner or any notified jurisdiction may appeal the supplemental decision
of the AHeeatien-GreupSales and Use Tax Department by submitting a written
objection under subdivision (c)(1) within 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision
(b)(910). If no such timely objection is submitted, the supplemental decision of the

AHeeatien-GreupSales and Use Tax Department is final as to the petitioner and all
notified jurisdictions.

(810) The petitioner or any notified jurisdiction may request a 30-day extension to
submit a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
jurisdiction's inability to submit its objection within 30 days, must be copied to all
other jurisdictions to whom the AHeeation-GreupSales and Use Tax Department
mailed a copy of its decision or supplemental decision (to the extent known by the
requesting jurisdiction), and must be received by the Allocation Group within 30 days
of the date of mailing of #sthe Sales and Use Tax Department’s decision or
supplemental decision. Within five days of receipt of the request, the AHeeation
GrewpSales and Use Tax Department will mail notification to the petitioner and to all
notified jurisdictions whether the request is granted or denied. If a timely request for
an extension is submitted, the time for the petitioner and any notified jurisdiction to
file a written objection to the decision or supplemental decision of the AdHleeation
GreupSales and Use Tax Department is extended to 10 days after the mailing of the
notice of whether the request is granted or denied. If the request is granted, the time
for the petitioner and all notified jurisdictions to submit a written objection to the
decision or supplemental decision of the AHeeatien-GreupSales and Use Tax
Department is further extended to the 60th day after the date of mailing of the
decision or supplemental decision.

(c) Review by Appeals Division.

(1) The petitioner or any notified jurisdiction may appeal the supplemental decision

of the AHeeation-GreupSales and Use Tax Department by submitting a written
objection to the Allocation Group within 30 days of the date of mailing of the

Adlleeation-GreupZsSales and Use Tax Department’s supplemental decision, or within



a period of extension authorized by subdivision (b)(910). Such an objection must
state the basis for the objecting jurisdiction's disagreement with the supplemental
decision and include all additional information in its possession that supports its
position.

(2) If a timely objection to #sthe Sales and Use Tax Department’s supplemental

decision is submitted, the Allocation Group will, within 30 days of receipt of the
objection, prepare the file and forward it to the Appeals Division. The petitioner, all
notified jurisdictions, any other jurisdiction that would be substantially atfected if the
petition were granted, and the Sales and Use Tax Department will thereafter be
mailed notice of the appeals conference, which will generally be sent at least 45 days
prior to the scheduled date of the conference.

(A) Petitioner or any notified jurisdiction may continue to discuss the dispute with
staff of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or otherwise, the Sales and
Use Tax Department decides the supplemental decision-efthe-Adleea §
was incorrect or that further investigation should be pursued, it shall SO notlfy the
Appeals Division, the petitioner, and all notified jurisdictions.

(B) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with the subdivision (c)(2)(A) no later than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will suspend its
review and the dispute will be returned to the Sales and Use Tax Department. The
Sales and Use Tax Department will thereafter issue a second supplemental
decision, or will return the dispute to the Appeals Division along with a report of
its further investigation, if appropriate, for the review and decision of the Appeals
Division.

(C) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with subdivision (¢)(2)(A) less than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will decide whether
the dispute should be returned to the Sales and Use Tax Department or remain
with the Appeals Division, and notify the parties accordingly. If the dispute is
returned to the Sales and Use Tax Department, the Sales and Use Tax Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Sales and Use Tax Department issues a second supplemental
decision in accordance with subdivision (¢)(2)(B) or (c)(2)(C), it will send a copy
of the decision to the petitioner, any notified jurisdiction, and any other
jurisdiction that is substantially affected by the second supplemental decision, any
of whom may appeal the second supplemental decision by submitting a written
objection under subdivision (¢)(1) within 30 days of the date of mailing of that
supplemental decision, or within a period of extension authorized by subdivision



(b)(810). If no such timely objection is submitted, the second supplemental
decision is final as to the petitioner and all notified jurisdictions.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notified jurisdictions who wish to participate, and
the Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant +530
days after the appeals conference;or-30-days-with-sufficientjustifieation; to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed
1530 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (¢)(3), the
Appeals Division will issue a written Decision and Recommendation (D&R) setting
forth the applicable facts and law and the conclusions of the Appeals Division. The
Chief Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to
the petitioner, all notified jurisdictions, and the Sales and Use Tax Department. A
copy of the D&R will be mailed to the petitioner, to all notified jurisdictions, to any
other jurisdiction that will be substantially affected by the D&R, and to the Sales and
Use Tax Department.

(5) The petitioner or any notified jurisdiction may appeal the D&R by submitting a
written request for Board hearing under subdivision (d)(1) within 60 days of the date
of mailing of the D&R.

(6) The petitioner, any notified jurisdiction, or the Sales and Use Tax Department
may also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a
written request for reconsideration (RFR) to the Appeals Division before expiration
of the time during which a timely request for Board hearing may be submitted, or if a
Board hearing has been requested, prior to that hearing. If a jurisdiction or the Sales
and Use Tax Department submits an RFR before the time for requesting a Board



hearing has expired, the Appeals Division will issue an SD&R to consider the
request, after obtaining whatever additional information or arguments from the parties
that it deems appropriate. If an RFR is submitted after a jurisdiction has requested a
Board hearing, the Appeals Division will determine whether it should issue an SD&R
in response. A copy of the SD&R issued under this subdivision or under subdivision
(c)(7) will be mailed to the petitioner, to all notified jurisdictions, to any other
jurisdiction that will be substantially affected by the SD&R, and to the Sales and Use
Tax Department. The petitioner or any notified jurisdiction may appeal the SD&R by
submitting a written request for Board hearing under subdivision (d)(1) within 60
days of the date of mailing of the SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the
recommendation in the D&R or prior SD&R is acted on by the Sales and Use Tax
Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or
correct the information, analysis, or conclusions contained in the D&R or any prior
SD&R.

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
jurisdictions unless the Appeals Division issues an SD&R under subdivision (c)(7).

(d) Review by Board.

(1) The petitioner or any notified jurisdiction may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
jurisdiction's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified jurisdiction, any other jurisdiction that would be substantially affected if
the petition were granted, and the taxpayer(s) whose allocations are the subject of the
petition, that the petition for reallocation of local tax is being scheduled for a Board
hearing to determine the proper allocation.

(3) The Sales and Use Tax Department, the petitioner, and all jurisdictions notified of
the Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.



(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the
burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for reallocation exhausts all
administrative remedies on the matter for all jurisdictions.

(e) Limitation Period for Redistributions. Redistributions shall not include amounts
originally distributed earlier than two quarterly periods prior to the quarter of the date of
knowledge.

(f) Application to Section 6066.3 Inquiries.

The procedures set forth herein for submitting a petition for reallocation of local tax are
separate from those applicable to a submission under Revenue and Taxation Code section
6066.3. If a petition under the procedures set forth herein and a submission under section
6066.3 are both filed for the same alleged improper distribution, only the earliest
submission will be processed, with the date of knowledge established under the
procedures applicable to that earliest submission. However, the procedures set forth in
subdivisions (b), (c), and (d) also apply to appeals from reallocation determinations made
under section 6066.3.

(g) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of
reallocation petitions and otherwise improve the process for doing so. Regulation 1807
was repealed and readopted in 2008. #The readopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1807 (effective February 22, 2003).

(1) The operative date of this regulation as readopted in 2008 and any amendments
thereto is the effective date-itbecemes-effective under Section 11343.4 of the
Government Code (thirty days after ithas-been-approvedapproval by the Office of
Administrative Law and ferwardedforwarding to the Secretary of State) and #there
shall havebe no retroactive effect.

(2) Petitions-filed-prior-to-the-operative-date-of this-regulation; Notwithstanding

subdivision (g)(3), petitions shall be reviewed, appealed and decided in accordance
with this regulation as to procedures occurring after thatits operative date or that of
any amendments thereto.

(3) All such-petitions filed prior to January 1, 2003 and denied by Board Management
must_have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.




Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections
7209 and 7223, Revenue and Taxation Code.



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1828,

Petitions for Distribution or Redistribution of Transactions and Use Tax

Regulation 1828. Petitions for Distribution or Redistribution of Transactions and
Use Tax.

(a) Definitions.

(1) District Tax. “District tax” means a transaction and use tax adopted pursuant to
Revenue and Taxation Code section 7251, et seq., or pursuant to Revenue and
Taxation Code section 7285, et seq., and administered by the Board.

(2) District. “District” means any entity, including a city, county, city and county, or
special taxing jurisdiction, which has adopted a district tax.

(3) Petition. “Petition” means a request or inquiry from a district for investigation of
suspected improper distribution or nondistribution of district tax submitted in writing
to the Allocation Group of the Sales and Use Tax Department. The petition must
contain sufficient factual data to support the probability that district tax has not been
distributed or has been erroneously distributed. Sufficient factual data should include,
for each business location being questioned:

(A) Taxpayer name, including owner name and fictitious business name or dba
(doing business as) designation.

(B) Taxpayer's permit number or a notation stating “No Permit Number.”
(C) Complete business address of the taxpayer.
(D) Complete description of taxpayer's business activity or activities.

(E) Specific reasons and evidence why the distribution or nondistribution is
questioned, identifying the delivery location or locations of the property the sales
of which are at issue. If the petition alleges that the subject transactions are
subject to the district's use tax, evidence that the retailer is engaged in business in
the district as provided in California Code of Regulations, title 18, section 1827,
subdivision (c).

(F) Name, title, and telephone number of the contact person.
(G) The tax reporting periods involved.

“Petition” also includes an appeal by a district from a notification from the Local
Revenue Allocation Unit of the Sales and Use Tax Department that district taxes
previously allocated to it were misallocated and will be reallocated. Such a district
may object to that notification by submitting a written petition to the Allocation
Group within 30 days of the date of mailing of the notification or within a period of




extension described below. The petition must include a copy of the notification and
specify the reason the district disputes it. If a district does not submit such a petition
within 30 days of the date of mailing of the notification, or within a period of
extension, the notification of the Local Revenue Allocation Unit is final as to the
district so notified.

The district may request a 30-day extension to submit a written objection to a
notification of misallocation from the Local Revenue Allocation Unit. Such a request
must provide a reasonable explanation for the requesting district’s inability to submit
its objection within 30 days and must be received by the Local Revenue Allocation
Unit within 30 days of the date of mailing of its notification. Within five days of
receipt of the request, the Local Revenue Allocation Unit will mail notification to the
district whether the request is granted or denied. If a timely request for extension is
submitted, the time for the district to file a written objection is extended to 10 days
after the mailing of the notice of whether the request is granted or denied. If the
request is granted, the time for the district to submit a written objection to the
notification of the Local Revenue Allocation Unit is further extended to the 60th day

after the date of mailing of the notification of misallocation.

(4) Petitioner. “Petitioner” is a district that has filed a valid petition pursuant to
subdivision (a)(3).

(5) Date of Knowledge. Unless an earlier date is operationally documented by the
Board, “date of knowledge” is the date on which the Allocation Group receives a
valid petition. Where an error in distribution that is reasonably covered by the petition
is confirmed based on additional facts or evidence supplied by the petitioner or
otherwise learned as a direct result of investigating the petition, the date of knowledge
is the date on which the Allocation Group received the petition.

(6) Substantially Affected District. “Substantially affected district” is a district for
which the decision on a petition would result in a decrease to its total distribution of 5
percent or more of its average quarterly distribution (generally determined with
reference to the prior four calendar quarters) or of $50,000 or more.

(7) Notified District. “Notified district” is a district that has been notified as a
substantially affected district.

(b) Review by Sales and Use Tax DepartmentAHecation-Greup.

(1) The Allocation Group will promptly acknowledge a submission intended as a
petition._If the submission does not contain the elements identified in subdivision
(a)(3), the original submission will be returned to the submitting jurisdiction. The
jurisdiction will have 30 days from the date of the correspondence from the
Allocation Group requesting the missing information to make a supplemental
submission. If the supplemental submission contains the necessary elements
identified in subdivision (a)(3), then the date of receipt of the original submission will




be regarded as the date of knowledge. In the event that a submission is not perfected
within this 30 day period, it will not qualify as a valid petition.

(2) The AHeeation-GreupSales and Use Tax Department will review the petition and
issue to the petitioner a written decision to grant or deny the petition, including the

basis for that decision. The written decision will also note the date of knowledge, and
if other than the date the petition was received, will include the basis for that date. A
redistribution will be made if the preponderance of evidence, whether provided by
petitioner or obtained by Board staff as part of its investigation of the petition, shows
that there was an error in distribution. If the preponderance of evidence does not show
that an error in distribution occurred, the petition will be denied.

(3) If the Aloeation-GreupSales and Use Tax Department does not issue a decision
within six months of the date it receives a valid petition, the petitioner may request

that the Adeeatien-GreupSales and Use Tax Department issue its decision without
regard to the status of its investigation. Within 90 days of receiving such a request,

the AHeeation-GreupSales and Use Tax Department will issue its decision based on
the information in its possession.

(4) If the decision of the AHeeation-GroupSales and Use Tax Department is that the
asserted error in distribution did not occur and that the petition should be denied, in

whole or in part, the petitioner may submit to the Allocation Group a written
objection to the decision under subdivision (b)(6).

(5) If the decision of the AHeeatien-GreupSales and Use Tax Department is that an
error in distribution did occur, it will also mail a copy of its decision to any

substantially affected district. Any such notified district may submit to the Allocation
Group a written objection to the decision under subdivision (b)(6).

(6) The petitioner or any notified district may appeal the decision of the Aeeation

Greuplales and Use Tax Department by submitting a written objection to the
Allocation Group within 30 days of the date of mailing of the AHeeatien

Greup=sSales and Use Tax Department’s decision, or within a period of extension
authorized by subdivision (b)(910). If no such timely objection is submitted, the

decision of the Adleeatien-GreupSales and Use Tax Department is final as to the
petitioner and all notified districts.

(7) If the petitioner or a notified district submits a timely written objection to the
decision of the AHeeation-GreupSales and Use Tax Department, the Aleeation
GreupSales and Use Tax Department will consider the objection and issue a written
supplemental decision to grant or deny the objection, including the basis for that
decision. A copy of the supplemental decision will be mailed to the petitioner, to any
notified district, and to any other district that is substantially affected by the
supplemental decision.



8) If the 3 Sales and Use Tax Department does not issue a
pplemental decision within three months of the date it receives a written timely

petltloner or any notified district may request that the Allocation-GroupSales and Use
Tax Department issue its supplemental decision without regard to the status of its
investigation. Within 60 days of receiving such a request, the Aleeation-GreupSales
and Use Tax Department will issue its supplemental decision based on the
information in its possession.

(89) The petitioner or any notified district may appeal the supplemental decision of
the Alleeation-GreupSales and Use Tax Department by submitting a written objection
under subdivision (c)(1) within 30 days of the date of mailing of that supplemental
decision, or within a period of extension authorized by subdivision (b)(910). If no
such timely objection is submitted, the supplemental decision of the AHeeation
GreupSales and Use Tax Department is final as to the petitioner and all notified

districts.

(910) The petitioner or any notified district may request a 30-day extension to submit
a written objection under subdivision (b)(6) or under subdivision (b)(89), as
applicable. Such request must provide a reasonable explanation for the requesting
district's inability to submit its objection within 30 days, must be copied to all other
districts to whom the AHeeation-GreupSales and Use Tax Department mailed a copy
of its decision or supplemental decision (to the extent known by the requesting
district), and must be received by the Allocation Group within 30 days of the date of
mailing of #sthe Sales and Use Tax Department’s dec1sxon or supplemental decision.
Within five days of receipt of the request, the AHeeatien-GreupSales and Use Tax
Department will mail notification to the petitioner and to all notified districts whether
the request is granted or denied. If a timely request for an extension is submitted, the
time for the petitioner and any notified district to file a written objection to the
decision or supplemental decision of the Aleeatien-GreupSales and Use Tax
Department is extended to 10 days after the mailing of the notice of whether the
request is granted or denied. If the request is granted, the time for the petitioner and
all notified districts to submit a written objection to the decision or supplemental

decision of the Adleeatien-GreupSales and Use Tax Department is further extended to

the 60th day after the date of mailing of the decision or supplemental decision.

(c) Review by Appeals Division.

(1) The petitioner or any notified district may appeal the supplemental decision of the

Adleeatien-GroupSales and Use Tax Department by submitting a written objection to
the Allocation Group within 30 days of the date of mailing of the AHeeation

Greup=sSales and Use Tax Department’s supplemental decision, or within a period of
extension authorized by subdivision (b)(810). Such an objection must state the basis
for the objecting district's disagreement with the supplemental decision and include
all additional information in its possession that supports its position.
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(2) If a timely objection to #sthe Sales and Use Tax Department’s supplemental
decision is submitted, the Allocation Group will, within 30 days of receipt of the
objection, prepare the file and forward it to the Appeals Division. The petitioner, all
notified districts, any other district that would be substantially affected if the petition
were granted, and the Sales and Use Tax Department will thereafter be mailed notice
of the appeals conference, which will generally be sent at least 45 days prior to the
scheduled date of the conference.

(A) Petitioner or any notified district may continue to discuss the dispute with
staff of the Sales and Use Tax Department after the dispute is referred to the
Appeals Division. If, as a result of such discussions or otherwme the Sales and
Use Tax Department decides the supplemental decision-efthe-Alloea et
was incorrect or that further investigation should be pursued, it shall ) not1fy the
Appeals Division, the petitioner, and all notified districts.

(B) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with the subdivision (c)(2)(A) no later than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will suspend its
review and the dispute will be returned to the Sales and Use Tax Department. The
Sales and Use Tax Department will thereafter issue a second supplemental
decision, or will return the dispute to the Appeals Division along with a report of
its further investigation, if appropriate, for the review and decision of the Appeals
Division.

(C) If the Sales and Use Tax Department sends notice to the Appeals Division in
accordance with subdivision (c)(2)(A) less than 30 days prior to the date
scheduled for the appeals conference, the Appeals Division will decide whether
the dispute should be returned to the Sales and Use Tax Department or remain
with the Appeals Division, and notify the parties accordingly. If the dispute is
returned to the Sales and Use Tax Department, the Sales and Use Tax Department
will thereafter issue a second supplemental decision, or will return the dispute to
the Appeals Division along with a report of its further investigation, if
appropriate, for the review and decision of the Appeals Division.

(D) Where the Sales and Use Tax Department issues a second supplemental
decision in accordance with subdivision (¢)(2)(B) or (c)(2)(C), it will send a copy
of the decision to the petitioner, any notified district, and any other district that is
substantially affected by the second supplemental decision, any of whom may
appeal the second supplemental decision by submitting a written objection under
subdivision (c)(1) within 30 days of the date of mailing of that supplemental
decision, or within a period of extension authorized by subdivision (b)(910). If no
such timely objection is submitted, the second supplemental decision is final as to
the petitioner and all notified districts.

(3) The appeals conference is not an adversarial proceeding, but rather is an informal
discussion where the petitioner, any notified districts who wish to participate, and the



Sales and Use Tax Department have the opportunity to explain their respective
positions regarding the relevant facts and law to the Appeals Division conference
holder. To make the conference most productive, each participant should submit all
facts, law, argument, and other information in support of its position to the Appeals
Division conference holder, and to the other participants, at least 15 days before the
date of the appeals conference; however, relevant facts and arguments will be
accepted at any time at or before the appeals conference. If, during the appeals
conference, a participant requests permission to submit additional written arguments
and documentary evidence, the conference holder may grant that participant +530
days after the appeals conference—er%@-days—wms&fﬁeienﬁﬁs&ﬁeaﬁeﬁ— to submit to
the conference holder, with copies to all other participants, such additional arguments
and evidence. Any other participant at the conference who is in opposition to the
requesting participant on the issue(s) covered by the additional submission is allowed
4530 days to submit to the conference holder, with copies to all other participants,
arguments and evidence in response. No request by a participant for further time to
submit additional arguments or evidence will be granted without the approval of the
Assistant Chief Counsel of the Appeals Division or his or her designee. The Appeals
Division on its own initiative may also request, at or after the appeals conference,
further submissions from any participant.

(4) Within 90 days after the final submission authorized by subdivision (c)(3), the
Appeals Division will issue a written Decision and Recommendation (D&R) setting
forth the applicable facts and law and the conclusions of the Appeals Division. The
Chief Counsel may allow up to 90 additional days to prepare the D&R upon request
of the Appeals Division. Both the request and the Chief Counsel's response granting
or denying the request for additional time must be in writing and copies provided to
the petitioner, all notified districts, and the Sales and Use Tax Department. A copy of
the D&R will be mailed to the petitioner, to all notified districts, to any other district
that will be substantially affected by the D&R, and to the Sales and Use Tax
Department.

(5) The petitioner or any notified district may appeal the D&R by submitting a written
request for Board hearing under subdivision (d)(1) within 60 days of the date of
mailing of the D&R.

(6) The petitioner, any notified district, or the Sales and Use Tax Department may
also appeal the D&R, or any Supplemental D&R (SD&R), by submitting a written
request for reconsideration (RFR) to the Appeals Division before expiration of the
time during which a timely request for Board hearing may be submitted, or if a Board
hearing has been requested, prior to that hearing. If a district or the Sales and Use Tax
Department submits an RFR before the time for requesting a Board hearing has
expired, the Appeals Division will issue an SD&R to consider the request, after
obtaining whatever additional information or arguments from the parties that it deems
appropriate. If an RFR is submitted after a district has requested a Board hearing, the
Appeals Division will determine whether it should issue an SD&R in response. A
copy of the SD&R issued under this subdivision or under subdivision (c)(7) will be



mailed to the petitioner, to all notified districts, to any other district that will be
substantially affected by the SD&R, and to the Sales and Use Tax Department. The
petitioner or any notified district may appeal the SD&R by submitting a written
request for Board hearing under subdivision (d)(1) within 60 days of the date of
mailing of the SD&R.

(7) Whether or not an RFR is submitted, at any time prior to the time the
recommendation in the D&R or prior SD&R is acted on by the Sales and Use Tax
Department as a final matter or the Board has held an oral hearing on the petition, the
Appeals Division may issue an SD&R as it deems necessary to augment, clarify, or
correct the information, analysis, or conclusions contained in the D&R or any prior
SD&R.

(8) If no RFR is submitted under subdivision (c)(6) or request for Board hearing
under subdivision (d)(1) within 60 days of the date of mailing of the D&R or any
SD&R, the D&R or SD&R as applicable is final as to the petitioner and all notified
districts unless the Appeals Division issues an SD&R under subdivision (¢)(7).

(d) Review by Board.

(1) The petitioner or any notified district may submit a written request for Board
hearing if it does so to the Board Proceedings Division within 60 days of the date of
mailing of the D&R or any SD&R. Such a request must state the basis for the
district's disagreement with the D&R or SD&R as applicable and include all
additional information in its possession that supports its position.

(2) If the Board Proceedings Division receives a timely request for hearing under
subdivision (d)(1), it will notify the Sales and Use Tax Department, the petitioner,
any notified district, any other district that would be substantially affected if the
petition were granted, and the taxpayer(s) whose distribution (or nondistribution) are
the subject of the petition, that the petition for redistribution of district tax is being
scheduled for a Board hearing to determine the proper distribution.

(3) The Sales and Use Tax Department, the petitioner, and all districts notified of the
Board hearing pursuant to subdivision (d)(2) are parties and may participate in the
Board hearing. The taxpayer is not a party to the Board hearing unless it chooses to
actively participate in the hearing process by either filing a brief or making a
presentation at the hearing.

(4) Briefs may be submitted for the Board hearing in accordance with California
Code of Regulations, title 18, sections 5270 and 5271.

(5) To the extent not inconsistent with this regulation, the hearing will be conducted
in accordance with Chapter 5 of the Board of Equalization Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § 5510, et seq.). The Board will apply the preponderance of
evidence rules set forth in subdivision (b)(2) in reaching its decision and not the



burden of proof rules set forth in California Code of Regulations, title 18, section
5541. The Board's final decision on a petition for redistribution exhausts all
administrative remedies on the matter for all districts.

(e) Limitation Period for Redistributions.

For redistributions where the date of knowledge is prior to January 1, 2008, the standard
three-year statute of limitations is applicable, based on the date of knowledge. For
redistributions where the date of knowledge is on or after January 1, 2008, redistributions
shall not include amounts originally distributed earlier than two quarterly periods prior to
the quarter of the date of knowledge.

(f) Operative Date and Transition Rules.

This regulation is intended to reduce the time required to decide the validity of
redistribution petitions and otherwise improve the process for doing so. Regulation 1828
was repealed and readopted in 2008. ¥The readopted regulation is intended to have a
neutral impact only on the current dispute over the continuing validity of certain petitions
that arewere governed by prior Regulation 1828 (effective June 17, 2004).

(1) The operative date of this regulation as readopted in 2008 and any amendments
thereto is the effective date-itbeeomes-effeetive under Section 11343.4 of the

Government Code (thirty days after ithas-been-apprevedapproval by the Office of
Administrative Law and ferwardedforwarding to the Secretary of State) and #there

shall havebe no retroactive effect.

o : : : h wlatiomsNotwithstanding
subdmswn (£)(3), petitions shall be revxewed appealed and decided in accordance
with this regulation as to procedures occurring after thatits operative date or that of
any amendments thereto.

(3) All such-petitions filed prior to July 1, 2004 and denied by Board Management
must have perfected any access they may have had to a Board Member hearing no
later than 60 days after the September 10, 2008, operative date of this regulation.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section
7270, Revenue and Taxation Code.
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450 N STREET
SACRAMENTO, CALIFORNIA
DECEMBER 15, 2011
~-~--000~~-
MR. HORTON: Ms. Olson?
MS. OLSON: Our next item is J1, Proposed
Adoption of Amendments to Regulation 1807, Petitions for
Reallocation of Local Tax, and Regulation 1828,
Petitions for Distribution or Redistributions of
Transactions and Use Tax.
MR. HORTON: Mr. Heller, how are you today?
MR. HELLER: I'm very good.
How are you, Chairman Horton?
MR. HORTON: Good. Welcome to the Board.
MR. HELLER: Thank you.
MR. HORTON: We look forward to your
presentation.
MR. HELLER: Thank you again.
I'm Bradley Heller, I'm here on behalf of the
Board's Legal Department. And I'm here to request that
the Board adopt the proposed amendments to
Regulation 1807, Petitions for Reallocation of Local
Tax, and Regulation 1828, Petitions for Distributions or
Redistribution of Transactions and Use Tax.
MR. HORTON: And why should we do that?
MR. HELLER: Well, the staff has worked with
the interested parties to improve the Board's review of

both types of petitions and we think that the proposed
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1 amendments will basically improve the efficiency of our
2 review process.

3 And I also wanted to mention that the proposed
4 amendments include the substantially-related changes

5 that the Board approved in November, and also some minor
6 grammatical changes to make sure that the regulations

7 both refer to the Sales and Use Tax Department

8 consistently throughout both regulations.

9 MR. HORTON: Anyone in the audience wish to

10 speak on this?

11 Hearing none, please continue?

12 MR. HELLER: I'm just going to add that if

13 there's any questions I can help answer, otherwise we
14 just -- staff would request that Board adopt the
15 proposed amendments.
16 MS. YEE: 1I'll move adoption, Mr. Chairman.

17 MR. HORTON: Moved by Member Yee to adopt as
18 proposed.
19 Second by Member Steel.
20 Objection? Hearing none, thank you very much,
21 sir.
22 MR. HELLER: Thank you.
23 ---000---
24

25
26
27
28
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REPORTER'S CERTIFICATE.
State of California )
County of Sacramento )

I, JULI PRICE JACKSON, Hearing Reporter for the
California State Board of Equalization certify that on
DECEMBER 15, 2011 I recorded verbatim, in shorthand, to
the best of my ability, the proceedings in the
above-entitled hearing; that I transcribed the shorthand
writing into typewriting; and that the preceding pages 1
through 4 constitute a complete and accurate [

transcription of the shorthand writing.
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Electronically signed by Juli Jackson (001-065-206-4972)

4fa7e898-08ae-410c-alff-1c6bc24chb96



	Table of Contents
	OAL Approval

	Index 
	1. Final Statement of Reasons
	2. Updated Informative Digest
	3.Business Tax Committee Minutes, April 26, 2011
	4. Reporter's Transcript Business Taxes Committee, April 26, 2011
	5. Business Tax Committee Minutes, August 23, 2011
	6. Reporter's Transcript Business Taxes Committee, August 23, 2011
	7. Estimate of Cost or Savings, August 29, 2011
	8. Economic and Fiscal Impact Statements, September 12, 2011
	9. Notice of Publications
	10. Notice to Interested Parties, September 23, 2011
	11. Statement of Compliance
	12. Public Comment, November 4, 2011, Robin Sturdivant, Local Government, Advocate, HdL Co.
	13. Public Comments, dated November 14, 2011 Albin C. Koch, Attorney At Law
	14. Reporter's Transcript, Item F2, November 15, 2011
	15.  Minutes November 15, 2011

	16. Revised Estimate of Cost/Savings, Approved on November 16, 2011
	17. Revised Economic and Fiscal Impact Statement, STD 399, November 16, 2011
	18. 15-Day letter semt to Interested Parties, November 28, 2011
	19. Statement of Compliance

	20.  Modified text of Regulation 1807 and 1828

	21.  Minutes, Chief Counsel Matters, December 15, 2011

	22.  Reporter's Transcript Item J1, December 15, 2011




